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IN THIS ISSUE 


e Some believe that there will be antitrust legislation affecting un 


enacted by Congress shortly. In our department “The Developing Law” we 


present three papers: one, a general discussion of the subject by a government 
official; another, the union’s view of the subject; and the third, management’s 


view as seen by the NAM. 


& Another interesting article, by Samuel Harris Cohen, discusses 
compulsory union balloting. 


IN FUTURE ISSUES 


e Whether or not the unemployment insurance laws of a state are 
in conformity with the federal law is a point which requires a better-informed 
public opinion. Nonconformity can bring about financial loss to employers, 
political loss of face. Eddy S. Feldman has had 


is coming articl 


1 


financial loss ta employees and 
considerable experience with this issue in California and | 
throws light on this dark corner of labor law 


2 Scheduled for early appearance is a new article by Solomon Barkin, 
discussing generally the industrial impact of the American trade union movement, 


an orientation of labor’s immediate goals into broader social goals 
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Cost of Living DOWN. The January Consumer Price Index slid off slightly 


from last month. In January the index figure was 114.6. 
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UP. Total civilian labor force for January, 1956, is up to 
65,775,000. In spite of this, unemployment rose to 2,885,000- 
4.4 per cent of the civilian labor force. The number of insured 
unemployed for January, 1956, is estimated at 1,600,000. Tem- 
porary layoffs have risen sharply since last November 
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industrial NO CHANGE. No dip in the industrial production index 
“ occurred in the first month of this year, as the index continued 
Production steady at the December level of 144 (seasonally adjusted, 1947-1949 
100). There was a slight dip in the index, reflecting durable 
manufactures, but not enough to affect the total industrial pro- 

duction index. 


Consumer UP. Consumer installment credit outstanding at the end of 


x December amounted to $27.895 billion or $5.428 billion above 
Credit a year earlier. 
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H DOWN. The average workweek of factory production workers 
anufacturing v1 


declined from 41.3 hours—the December, 1955 average—to 40.6 
Wages and hours in January, 1956. Declines were registered in manufac- 
Hours turing of both durable and nondurable goods. The drop in the 
number of hours of the workweek in durable goods was more 
than a seasonal decline. 

The average hourly earnings of production workers did not 
decline in January from the December figure of $1.93, but the 
average weekly earnings fell off $1.35, reflecting the shorter 
workweek. January weekly earnings average was $78.36. 
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Construction DOWN. During January, 1956, there were lower residential out 


lays, which caused a decline in the rate of total construction 
(seasonally adjusted). However, government construction in- 
creased and contract awards advanced sharply. Applications 
for FHA and VA financing rose considerably in January 
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Personal UP. Special year-end dividends increased the personal income 
figure (seasonally adjusted annual rate) $3 billion. This in turn 
Income provided for an increase in disposable personal income between 
the third and fourth quarters of 1955 (now $5 billion, seasonally 
adjusted annual rate). Personal saving, at the same time, rose 
about 7 per cent in the fourth quarter. Per-capita disposable in- 

come at 1955 prices in the fourth quarter of 1955 was $1,657. 
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Although there was much fluctuation in 


DOWN. January, the 


stock prices of most major industry groups are lower than tl 


ney 
were the last month of last year. On Dow-Jones, industrials 


stood at about 488 at the beginning of the year and 
mid-January to about 462, but 
month to about 478. 


dropped in 
recovered by the end of the 


Stock prices on the SEC composite index stood around 3 
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Gross National UP. !n 1955, the gross 


Product 
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national product was $364.5 billion and 
for 1955, $387.2 billion. However, estimated figures for the 
fourth quarter of 1955 are at a new high of $397.3 billion (sea- 
sonally adjusted annual rates). Gross private domestic invest- 
ment accounted for about $2.5 billion of the increase between 
the third and fourth quarters, 


and consumption expenditures 
and government purchases acc 


yunted for about $1.5 billion 
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Comment on 
Current Labor 
Problems 








Unions and the Antitrust Laws 





Presented below are three papers dealing with the relationship between 
organized labor and the antitrust laws, which were given before the 


Section on Antitrust Law of the New York State Bar 


Association on 


January 26. The first discussion sketches the present statutory pattern 


and raises several problems 


area. 


posed by extensions of antitrust 
Labor's view is at page 178, the business standpoint, at page 186 


in this 





Stanley N. Barnes, Assistant Attor- 
ney General in Charge of the Anti- 
trust Division of the Department of 
Justice, outlines the general picture 





HIS DISCUSSION 


present antitrust 


will pertain to 
coverage of certain 
labor union activities. First, I shall sketch 
the present statutory pattern. Then I shall 
outline, on the basis of court construction 
of these statutes, what union activities anti- 
trust presently reaches. Required here, of 
course, is some distinction between areas— 
on the one hand, those areas where applica- 
tion of antitrust is comparatively well set- 
tled and, on the other, those areas which 
recent cases seek to probe. Finally, build- 
ing on this discussion of existing coverage, 
I shall raise several broad problems posed 
by any extension of antitrust in this area. 


Statutory Pattern 

At the outset, Sherman Act Section 1 pro- 
scribes “every contract, combination in the 
form of trust or otherwise, or conspiracy, 


in restraint of trade or commerce among the 
several States, or with foreign nations... .”? 
Some 20 years after the Sherman Act’s pas- 
sage, the Supreme Court, in Danbury Hatters; 
first considered its application to union 
activities. There the union endorsed a nation- 
wide consumer boycott of plaintiff’s non- 
As a result, shipments of 
plaintiff's hats to out-of-state customers 
dropped substantially. This union activity, 
the Supreme Court said, transgressed the 
Sherman Act because the union sought to 
and did restrict interstate commerce in plain- 
tifi’s hats. 


union-made hats. 


In apparent response, Sections 6 and 20 
of the Clayton Act sought to exclude certain 
activities in the course of a “labor dispute” 
from the antitrust laws. Section 6 declares 
that “the labor of a human being is not a 
commodity or article of commerce.” It 
further provides that “nothing contained in 
the antitrust laws shall be construed to for- 
bid the existence and operation of labor . . 
organizations, instituted for the purposes of 
mutual help, and not having capital stock or 
conducted for profits, or to forbid or restrain 
individual members of such organizations 





115 USC Sec. 1. 
2 Loewe v. Lawlor, 208 U. S. 274 (1908). 
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from lawfully carrying out the legitimate 
objects thereof; nor shall such organizations, 
or the members thereof, be held or con- 
strued to be illegal combinations or 
Spiracies in restraint of trade under 
antitrust laws.” 


con- 


the 


Supplementing that provision, Section 20 
barred issuance of federal injunctions pro- 
hibiting activities such as strikes, boycotts 
or picketing “in any case between an em- 
ployer and employees, or between employers 
and employees, or between employees, or 
between persons employed and persons seeking 
employment, involving, or growing out of, 
a dispute concerning terms or conditions of 
employment.” Section 20 concludes with 
the broad language: nor shall any of 
the acts specified in this paragraph be con- 
sidered or held to be violations of any law 
of the United States.” 


The Supreme Court narrowed this exemp- 
tion in the Duplex* and Bedford Cut Stone‘ 
cases. There the scope of Section 20 was 
limited to disputes between an employer 
and his own employees. Both these cases 
involved economic pressures created by 
certed refusals to work on rather than to 
consume, as in Danbury Hatters, the plain- 
tiffs product. 


con- 


A partial reaction to the Duplex and Bed- 
ford Cut Stone restrictions of Clayton Act 
Section 20, was the Norris-LaGuardia Act 
of 1932. 
purpose which Congress thought it had for- 
mulated in the Clayton Act but which was 
frustrated, so Congress believed, by unduly 
restrictive judicial] construction.”* Accom- 
plishing this end, “labor dispute” was there 
defined to include “any controversy 
cerning terms or conditions of employment 

regardless of whether or not the dis- 
putants stand in the proximate relation of 
employer and employee.” * In addition, Sec- 
tion 20 barred federai injunction of enu- 
merated union organizational and economic 


This aimed “to restore the broad 


con- 


pressure activities." 

Emphasizing the impetus of antitrust’s 
growth in inspiring Norris-LaGuardia’s pas- 
sage, the Supreme Court, in Driver’s Union 
v. Lake Valley Company, reasoned: 


“The committee reports on 
LaGuardia Act reveal that 
* Duplex Printing Press Company v. Deering, 
254 U. S. 443 (1921). 

4 Bedford Cut Stone Company v. Journeymen 
Stone Cutters’ Association, 274 U. S. 37 (1927). 

5 U. 8. v. Hutcheson, 3 LABOR CASEs { 51,110, 
312 U. S. 219, 236 (1941). 

6 29 USC Sec. 113(c) (1952). 

729 USC Sec. 104 (1952). 
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the Norris- 


many of the 


injunctions which were considered most ob- 
jectionable by the Congress were based 
upon complaints charging conspiracies to 
violate the Sherman Anti-Trust Act. To 
end the granting of injunctions of this type, 
section 5 of the Norris-LaGuardia Act de- 
prived federal courts of jurisdiction to issue 
restraining orders er injunctions ‘upon the 
ground that any of the persons participating 
or interested in a labor dispute constitute 
or are engaged in an unlawful combination 
because of the doing in con- 
the acts enumerated ; ’ 
reporting the bill, the House Judiciary 
Committee said: ‘This 
principally because many of the 
issued under the 


or conspiracy 
cert of 
section is included 
objection- 
able injunctions have been 
provisions of the anti-trust laws, a necessary 
prerequisite for invcking the jurisdiction of 
which is a finding of the existence of a con- 
spiracy or combination and without which 


8 


no injunction could have been issued. 


So much for the present statutory pattern 


Activities Covered 


Viewing this statutory pattern, the Su- 
preme Court, in Allen-Bradley Company 17 
Local No. 3; 
bility to try to 
policies.” The 


has recognized “its responsi- 
“declared 


seeks 


to preserve a competitive business economy; 


reconcile” two 


Congressional “one 
the other to preserve the rights of labor to 
organize to better its conditions through an 
agency of collective Accord- 
ingly, the Supreme Court views its task in 


bargaining.’ 


each case to determine “how far Congress 
intended activities under one of these poli- 
cies to neutralize the results envisioned by 


the other.” ” 


Outlining present coverage, a convenie 
starting point is Apex Hosiery Company v 
Leader." There the Court found it unnec- 
cessary to rely on Norris-LaGuardia to hold 
that an organizational strike, though affect- 
ing interstate hosiery shipments, did not run 
afoul of the Sherman Act. That act, the 
Court noted, aimed at “restraints upon com- 
competition in the marketing of 


services.” In Apex, however, 


mercial 
goods or 
it was “plain that the [union] did not 


have as its purpose restraint upon competi- 


tion in the market for petitioner’s product 


§3 LABOR CASES { 51,104, 311 U. S. 91, 101. 

*9 LABOR CASES { 51,213, 325 U. S. 797, 798 
(1945) 

” Case cited at footnote 9, at p. 806 

™2 LABOR CASES { 17,063, 310 U. S. 469 
(1940). 

2 Case cited at footnote 11, at p. 495 
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Its object was to compel petitioner to accede 
to the union demands” for organization.” 
From this decision emerges a distinction— 
potentially crucial to construction of Norris- 
LaGuardia “labor disputes”—between union 
activities aiming, on the one hand, at fur- 
thering recognized union objectives and, on 
the other, at directly “suppressing [com- 
mercial] competition or fixing prices” of 
commercial products.” 

The antitrust impact of Norris-LaGuardia 
the Supreme Court first construed in U. S 
v. Hutcheson.” There involved was a strike 
by one ‘union against an employer who had 
assigned work to a competing union’s mem- 
bers Removing conduct from the 
Sherman Act, the Court held that Congress, 
by the passage of the Norris-LaGuardia 
Act, had in effect overruled the Duplex con- 
struction of Section 20 of the Clayton Act. 
As a result, the Court concluded that all 
union self-help conduct specified in the con- 
cluding clause of Section 29, as well as Section 
4 of Norris-LaGuardia, was now immunized 
from Sherman Act sanctions. 


such 


Hutcheson’s rationale, however, was, in its 
language, limited to “where a union 
acts in its own self-interest and does not 
combine with nonlabor groups.” While 
Hutcheson treated union pressure which fell 
short of coercing employer participation, 
Allen-Bradley Company v. Local No. 3," de- 
cided some five years later, involved a con- 
There, 
Local No. 3, comprised of electrical workers 
in the New York area, agreed with “con- 
tractors to purchase equipment from 
none but local manufacturers who also had 


own 


summated union-employer scheme. 


closed-shop agreements with Local No. 3,” 
and with manufacturers “to their 
New York City sales to contractors employ- 
the Local’s * These 
tracts, the found, “but 
element in a far larger program in which con- 


confine 


ing members.” con- 
one 


Court were 


tractors and manufacturers united .. . to 
monopolize all the business in New York 
City.” This fact of union-employer com- 
bination was held to distinguish Allen- 
Bradley from Hutcheson and, in turn, to 
subject Local No. 3 to the Sherman Act.” 


Not yet settled is whether Allen-Bradley 
permits antitrust prohibition of an agree- 
ment between one union and one employer 
the object of which is 
The majority 


requiring conduct 
some direct market restraint. 
there assumed, without deciding, that “such 
an agreement standing alone would not 
have violated the Sherman Act.”™ How- 
ever, as the separate opinion emphasized, 
employer-inspired agreements were not solely 
involved; instead, some respondents were 
“individually coerced by the union’s power 
to agree to its terms. It is, therefore, inac- 
curate,” that opinion went on, “to say that 
the employers used the union to aid and 
abet them to restrain interstate commerce.” ™ 
Accordingly, it may be that the employer 
Allen-Bradley requires might 
from a labor-management 


connivance which 
be inferred largely 
contract agreed to at 


union insistence.” 


Even in the absence of such connivance, 
where the activity involved both aims at— 
in the language of the Apex decision—‘sup- 
pressing [commercial] competition or fixing 
prices” * and is not sanctioned by the Labor 
Management Relations Act, antitrust pro- 
ceedings may not be foreclosed. In Hawatian 
Tuna Packers v. International Longshoremen 
and Warehousemen’s Union.™ for example, 
fish canners sought treble from 
Local 150, made up of some crew members 
and boat owners who apparently were also 
crewmen. The complaint alleged that Local 
150 demanded that the plaintiff canner con- 
tract to buy a season’s catch at fixed rates 
per pound. Upon plaintiff’s refusal, the 
union cut off its fish supply and, as part 


damages 


of its plan to coerce plaintiff to fix prices, 





% Case cited at footnote 11, at p. 501. 

Case cited at footnote 5. 

16 Cited at footnote 5. 

% Case cited at footnote 5, at p. 232. 

" Cited at footnote 9. 

* Case cited at footnote 9, at p. 799. 

” Case cited at footnote 9, at p. 809. 

»” Similarly, note Brotherhood of Carpenters 
v. U. 8., 12 LABOR CASEs { 51,241, 330 U. S. 395, 
399-400 (1947); see also Philadelphia Record 
Company v. Manufacturing Photo-Engravers As- 
sociation of Philadelphia, 11 LABOR CASES 
{ 63,167, 155 F. (2d) 799 (CCA-3, 1946); but see 
Albrecht v. Kinsella, 4 LABOR CASEs { 60,508, 
119 F’. (2d) 1003 (CCA-7, 1941). 

21 Case cited at footnote 9, at pp. 809, 818. 

2 Case cited at footnote 9, at p. 814. 

%In Loew’s, Inc. v. Basson, 46 F. Supp. 66 
(DC N. Y., 1942), a union comprising projec- 
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tionists, deliverers and cutters sought to compel 
a movie producer-distributor to license only ex- 
hibitors who employed union projectionists. 
The producer-distributor objected, but the court 
held nonetheless its entry into the proposed 
contract would constitute an illegal ‘‘combina- 
tion between a union and a nonlabor group’’: 
cf. Anderson-Friberg, Inc. v. Justin R. Clary & 
Son, Inc., 20 LABOR CASES { 66,371, 98 F. Supp. 
75, 82 (DC N. Y., 1951); but see Meier and 
Pohlmann Furniture Company v. Gibbons, 24 
LABOR CASES { 67,872, 113 F. Supp. 409 (DC 
Mo., 1953), and New Broadcasting Company v. 
Kehoe, 19 LABOR CASES { 66,084, 94 F. Supp. 
113 (DC N. Y.). 

* Case cited at footnote 11, at p. 31. 

%*13 LABOR CASES { 63,920, 72 F. Supp. 562 
(DC Hawaii, 1947). 
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agreed with fishermen in competing waters 
to boycott plaintiff. Upholding the com- 
plaint against the defendant’s motion to dis- 
miss, the court held that a demand to fix 
prices made by a combination of crewmen 
and owner crewmen brought the case within 


Allen-Bradley.” 


Beyond connivance, however, the court 
held that the facts alleged failed to state a 
case involving or growing out of, as the 
Norris-LaGuardia Act requires, a “labor 
dispute.” That act, the court reasoned, 
“was not intended to have application over 
the disputes over the sale of commodities 

[or] to include controversies upon 
which the employer-employee relationship 
has no bearing.” ” 


Supporting the suggestion that a dispute 
involving the object of direct market control 
may not constitute a “labor dispute” within 
Norris-LaGuardia are analogous decisions 
upholding state action restricting labor ac- 
tivities not sanctioned by Taft-Hartley.* 
Giboney v. Empire Storage Company,” for 
example, involved picketing by. union ped- 
dlers of an ice supply plamt to bar ice sales 
to nonunion peddlers. If Empire had 
agreed to stop selling ice to nonunion de- 
liverers, the Supreme Court concluded, 
such conduct would have violated the state 
antitrust statutes. Accordingly, since no 
question of conflict with the federal labor 
relations scheme was even raised,” the Court 
upheld application of the state policy whose 
“purpose .. . is to secure competition 
and preclude combinations which tend to 
defeat it.” ” 

Summing up, then, analysis of these “three 
‘interlacing statutes 
mercial restraints by 
to antitrust, first, 


909 32 


suggests that com- 
unions may be subject 


where the union engages 


in fraud or violence, and, in the language of 
the Apex court, is intent on “suppressing 
[commercial] competition or fixing prices” 
of commercial products; * where 
the union activity is not in the course of a 
‘labor dispute” within the meaning of Norris- 
LaGuardia (bearing on definition of this 
term, moreover, the recent Hawattan Tuna 
Packers and Columbia River Packers cases 
suggest that courts may infer Congressional 
intent to cover those labor activities not 
sanctioned by Taft-Hartley which aim at 
direct commercial restraint); and finally, as 
Allen-Bradley indicates, antitrust may come 
into play where a union combines with some 
nonlabor group to effect some commercial 
restraint. 


second, 


Recent Cases 


Against this background of present-day 
consider issues raised by two re- 
cent cases. At the outset, let me emphasize 
that we have moved vigorously against those 
union restraints on commerciai competition 


coverage, 


which Congress has not specifically shielded. 
From January, 1953, to date, the Depart- 
ment of Justice brought ten antitrust 
cases in which a union was a defendant and 
one in which a union was a coconspirator. 
record of 11 


has 


This two-year cases stands in 
sharp contrast with the six-year record from 
1946 to 1953 of only 16 cases naming unions 
as defendants. Thus, 
brought virtually 75 per cent as many 
brought in the six 


in three years we have 
cases 
unions as 
1952 


against were 
years before 
Now, 
raise? 
LaGuardia, 
employees or 


what particular issues do recent 
First, what, Norris- 


Section 113, are “one or 


cases under 
more 
employees”? 
(Continued on page 175) 


associations of 





76 Case cited at footnote 26, 

77 Case cited at footnote 26, at p. 566; simi- 
larly, note Columbia River Packers Association 
v. Hinton, 5 LABOR CASES { 51,127, 315 U. S. 143 
(1942); see also Louisville & Nashville Railroad 
Company v. Local Union No. 432, 21 LABOR 
Cases { 66,982, 104 F. Supp. 748 (DC Ala., 
1952); Pacific Gamble Robinson Company v. 
Minneapolis and St. Louis Railway Company, 
16 LABOR CASES { 45,263, 85 F. Supp. 65 (DC 
Minn., 1949). 

*8 See, for example, Giboney v. Empire Stor- 
age & Ice Company, 16 LABOR CASES { 65,062, 
336 U. S. 490 (1949); Whitaker v. State of North 
Carolina, 16 LABOR CASES { 64,898, 335 U. S. 
525 (1949); Lincoln Federal Labor Union v. 
Northwestern Iron & Metal Company, 16 LABOR 
CASES { 64,898, 335 U. S. 525 (1949); AFL v. 
American Sash & Door Company, 335 U. S. 538 
(1949). 

2° Cited at footnote 28. 

%* It was not necessary for the Court to con- 
sider there whether the union activity involved 
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at p. 566. 


ran afoul of the 
Its legality 


Taft-Hartley Sec. 8(5)(4)(A). 
under that provision, however, 
seems open to question Initially, it seems 
clear that ‘‘an object’’ of the picketing was, 
as that section required, to foreclose Empire 
from ‘‘doing business with any other person.”’ 
The primary issue would be whether the union 
activity constituted, within the meaning of 
that provision, encouraging ‘‘the employees of 
any employer to engage ina . concerted 
refusal in the course of their employment to 

handle .. . any material or to 
perform any services."” Cf. NLRB v. Interna- 
tional Rice Milling Company, 19 LABOR CASES 
{ 66,346, 341 U. S. 665, 670 (1951). 

31 Giboney v. Empire Storage Company, 
at footnote 28, at p. 495. 

* Case cited at footnote 9, at p. 306. 

3% Cf. case cited at footnote 11; 29 USC Sec. 
104(i) (1952); Coronado Coal Company v 
United Mine Workers of America, 268 U. S. 295 
(1925). 


cited 
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NLRB Regional Offices 
and the Employer 


By THEOPHIL C. KAMMHOLZ 


This paper outlines the history of and the remedy for a certain weakness which 
seems to exist in the operations of the National Labor Relations Board—that of 
a lack of understanding between the employers to whom the National Labor Rela- 
tions Att applies and the individuals who man the Board's regional offices. The 
writer suggests that education of employers in the structure and procedures of 
the Board and the act will make for peaceful coexistence between the two groups 


HERE ARE probably few things less 

clearly related to the operations of the 
National Labor Relations Board than the 
King of Siam. However, from the charm- 
ing musical play “The King and I,” which 
had to do with a certain King of Siam, 
there came a pleasant song, the first line 
of which runs: “Getting to know you, get- 
ting to know all about you ” That— 
in what I hope is not a too roundabout way 
—relates to the topic before us. 

Even before taking office nearly a year 
ago as general counsel of the National La- 
bor Relations Board, I had long felt that 
one of the weaknesses in the agency’s opera- 
tions was a certain deficiency in understand- 
ing between the great body of employers 
to whom the statute applies and the people 
who man the front lines of the Board’s 
operations in its regional offices. Since I 
have been in my present office—looking 
from the inside out—my feelings in this 
regard have by no means diminished. I feel 
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that there is simply not the kind of under- 
standing that there should be between the 
business community and the Board. Of 
course, as you undoubtedly realize, I am 
speaking necessarily in generalities here. In 
individual instances there are certainly a 
considerable number of employers who know 
what the Board’s business is about and 
who the regional people are who attend to 
that business. 


However, with respect to the general 
condition which reflects, as I have said, some- 
thing less than a desirable degree of under- 
standing between employers and the Board’s 
regional offices, one might wonder, “How did 
we get this way?” It is not really too dif- 
ficult, I suppose, to hazard a guess as to the 
answer—or at least part of it. The trouble 
may have been largely congenital. The 
Wagner Act, insofar as unfair labor prac- 
tices were concerned, was aimed exclusively 
at employers as potential transgressors, 
with employees and, indirectly, the unions 
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as possible beneficiaries. This, perhaps, was 
not a particularly fertile arrangement for 
the cultivation of a genuine rapport between 
employers and the Board’s regional offices. 
While the rights and duties of employers 
and employees under the Wagner Act were 
being developed through litigation before 
the Board and the courts, it seems that the 
unions, as representatives of employees, be- 
came much more familiar with the opera 
tions and personnel of the Board than did 
the employers. 

This, however, seems almost in the nature 
of ancient history today, for it is now more 
than 20 years since the original statute be- 
came the law. More than eight years have 
now passed since enactment of the Taft- 
Hartley amendments. The amendments, as 
you know, brought about substantial changes 
in the act, not the least of which was the 
application of the unfair labor practice con- 
cept to certain conduct on the part of labor 
organizations. Needless to say, this change 
materially altered not only the position of 
unions in their relationship to the Board, 
but also the positions of the emplover and 
the union in their relationship with each 
other where they both became entangled 
with the limitations imposed by the statute. 

Before commenting further upon this, I 
should like to mention briefly another in 
novation brought about by the amendments 
—one which, not by design but by chance, 
has exerted a substantial impact upon my 
own heretofore reasonably peaceful way of 
life. I refer, of course, to the establishment 
of the independent office of general counsel 
of the Board. There are times when I think 
the general counsel might fairly have been 
described as the “middle man” of the 
agency. He so often finds himself some- 
where in the middle between an employer 
and a union; between an employer, a union 
and the Board; or between any or all of 
these parties and the courts. I shall not 
burden you with the details of the 
times intriguing and sometimes frustrating 
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some- 


aspects of the various predicaments in whi 
the general counsel finds himself. Indeed, 
this may be put down as nothing more than 
a bid for a touch of patience 

National La 


untall 


The two basic aims of the 
bor Relations Act 
labor practices and to provide 
which employees, through secret-ballot ele« 


are to prevent 


a system by 
tions, choose a collective bargaining 
representative if they want one. In both of 
these phases of the agency’s work it is the 
who, through the 
the outset 


can 


general counsel regional 
offices, deals with the 
In the unfair 
charge has been filed alleging a violation of 
the act, it is the 


charge 


public at 


labor practice case, after a 


general counsel who in 


vestigates the and decides whether 


a complaint shall issue. If he decides the 
circumstances do not warrant the issuance 
} 


of a complaint, that is tl 


j £ 4) 
e end of the case, 


because there is no appeal from his decision 
either to the Board or to the 
this, 
the issuance of complaints as the major re 


yunsel For 


principal con 


courts. Be- 
cause of I regard the responsibility { 
sponsibility of the general c 
obvious reasons, one 


cerns I have had in this connection 


the investigation of charges 
ducted with the greatest of 

with objectivity, and last, 

least, with a 
In my view, the application of 
to the 
employees and unions does not call for a 
What it does call for is a meticulous 


ecuracy, 
certainly not 


Ommon sens¢ 


leavening of <« 
this 


Statute 


xy . 
state otf affairs between employers, 
crusade. 


gathering of the facts in each case and a 
judicious application of the law to the facts 
sO as to achieve a vigorous and fair effectua 
W he ha 
regional 


whom an 


tion 
field examiner from 
offices calls upon a party 
unfair labor practice charge has been filed, 
taking the this 
it is to the benefit 


of the national labor policy 


one of 
against 


our 


he is preliminary step in 


process. Needless to Say, 
of all concerned and in the interest of the 
orderly process of the law if a full and accurate 
account of the facts can be readily obtained 
On the representation side of the Board’s 
work, the general counsel's job, through the 
and con- 
the 


helpful on all 


regional offices, is to arrange for 
duct elections when they are ordered by 


Here, 


sides if the parties can cooperate 


3oard again, it is 
with the 
regional office in the preliminary matter of 
establishing the facts relating to the com 
merce features of the employer’s business, 
and the jobs of the various employees where 
bargaining unit questions are involved. Some 
times, of course, a hearing is necessary, but 
often a full discussion will reveal that these 
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matters may be settled by agreement of 


the parties. 


I should like to return at this po:nt to 
the consideration mentioned earlier of the 
different position in which both employers 
find themselves in relation 
general cotinsel, as a re- 


and unions may 
to the Board or 


sult of the Taft-Hartley amendments. 


Formerly, the union, in an unfair labor 
practice case, was always on the side of the 
prosecuting arm of the Board and against 
the employer. The employer—in the role 
of the “accused,” one might say—was en- 
tirely on his own, without the benefit of any 
governmental assistance once the litigation 
got under Now, however, we often 
find the employer and a union on the same 
side—sometimes jointly against the general 
counsel, who has now become the prosecut- 


way. 


ing arm of the agency, and sometimes with 
him. Such a turn of events may come about 
in various 
charged that a union, in violation of Sec- 
tion 8(b)(2) of the act, has caused an em- 
ployer to discriminate against an employee 
in violation of Section 8(a)(3), the em- 
ployer and the union are really in the same 
boat. And the general counsel, whose job it 
it to complaint, is their 
antagonist trial examiner and 
The general counsel’s position 


ways. For example, when it is 


prosecute the 
before the 
the Board 
in relation to these parties may be reversed, 
however, if the matter 3oard 
and the Board finds that the evidence of a 
violation is insufficient to make out a case. 
the Board would, of course, thereupon dis- 
miss the complaint. Ordinarily that would 
be the end of it. Sometimes, however, the 
union or the employee who filed the charge 
will take such a case to the court of appeals, 
asking the court to reverse the Board’s dis- 
missal of the complaint. When that hap- 
counsel undertakes to 
persuade the that the Board’s 
missal of the complaint was correct and that 
the court should sustain the Board’s action. 
In that situation, the general 
then on the side of the employer and the 
union—both originally charged with violat- 
show the 


goes to the 


pens, the general 


court dis- 


counsel is 


ing the act—and his job is to 
that 


after all 


court there really was no violation, 


I cite these examples because, to me, they 
show flexible the status of 
both the employer and the union really is 


in relation to the operating end of the 
Technically—whether you are an 


so clearly how 


agency 
employer or a labor organization—we may 
be against you today and for you tomorrow, 
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depending not upon the whim of bureaucracy, 
but solely upon the circumstances in which 


you find yourself, These examples show 
also, it seems to me, that there is every rea 
son why employers as well as labor organi- 
zations should become acquainted with both 
the statute and the people who do the work 
of administering it. 

I suggest that it might be helpful all 
around if more employers would take what 
we may call a “preventive medicine” ap- 
proach to the act: find out how it impinges 
upon their operations and how they 
best handle their labor relations problems 
without taking steps which obviously cross 
boundary lines laid down by the act. Let 
me be among the first to disavow any no- 


may 


tion that these boundaries are invariably so 
clearly defined in either the act or the 
Board and court that who 
runs may read.” Indeed, I am impelled to 
concede that, at this stage of our progress 
toward the ultimate truth, f them 
are distinctly indistinct. But I am _ not 
speaking of the kind of intricate problems 
an employer would normally take up with 
his lawyer, Being a lawyer myself, I would 
certainly be among the last to suggest that 
any employer should do anything with that 
kind of problem except take it up with his 
lawyer. What I am suggesting is that em- 
ployers generally should recognize more 
fully than they seem to at present that a 
definite part of this agency’s function is to 
render a service to both employers and la- 
bor organizations—not merely as “custo- 
mers” or even potential “customers” of the 
Board, but as part of the general public, 
for whose benefit the act 


decisions “he 


some ol 


was passed. 


About the best way to find out what 
that service may be is to visit the Board’s 
regional office in your area; talk to the di- 
rector and the chief law officer and let them 
acquaint you in a general way with the 
operation of their office. We all know the 
value of personal contact in the handling 
of affairs in the business world. The great 
bulk of buying and selling goods and serv- 
ices is not done between complete strangers. 
It is carried on in the name of 
business enterprises, but the transactions 
are handled by individuals who have paved 


inanimate 


the way for a smooth and efficient business 
relationship by becoming acquainted on a 
with the men with whom 


personal basis 


they are going to deal. 
At the risk of sounding a little trite I 
should like to that the 


ment’s business is also carried on by people, 
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mention govern- 





one 
with 


that when finds it 
have dealings the 
generally helpful if he has some acquaint- 
ance with the government’s people. To gen- 
eralize a little further, I would say that 
if he knows a little bit more about our 
problem and we know a little more about 
his, we are both in a better position to handle 
our respective problems when fate—or per- 
haps some less ominous force—brings us 
together in a labor Board matter. 


and necessary to 


government it is 


Of course, the primary problem of em- 
ployers is how to run the business as a 
profitable enterprise. Our problem as public 
officers is how to administer the National 
Labor Relations Act so as to guarantee its 
protections to individuals, to unions and to 
employers. The employer’s problem, where 
it crosses ours, is first, how to conduct the 
business without running afoul of the re 
quirements of the act, and, second, how 
best to meet a situation in which (1) the 
employer is charged with an unfair labor 
practice, or (2) the employer feels that a 
labor organization has committed an unfair 
labor practice which affects the business. 


Actually, of course, if the company has 
an amicable working relationship with its 
employees, whether they are organized or 
not, we probabiy have very little to offer. 
3ut even in that situation, if the employer 
has any inclination to talk to the people in 
our regional office for the simple purpose of 
obtaining a general notion of what makes 
us tick, his visit would be most welcome. 
He might learn something of interest as to 
how the more common kinds of unfair labor 
practices come about, or something of the 
practical problems of our regional personnel 
and the obligations of an employer when his 
employees make it known that they want 
the Board to conduct an election to deter- 
mine whether a majority of them can agree 
upon a collective bargaining representative. 


If labor relations are something less than 
amicable, there is why the 
employer should know something about the 
statute and something of the people who 
carry on the Board’s work in his area. It 
goes without saying, of course, that Board 


every reason 


personnel cannot stand ready to give ad- 
visory Opinions on the possible legal effect 
of specific conduct. That again is a job for 
3ut that is not to say that both 
the employer and his lawyer may not profit 
from an relationship 
the Board’s regional people. Where the em- 
ployer is actually charged with an unfair 
labor practice, the regional office may be 
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a lawyer. 


understanding with 


explaining its own problems, the 
and the 


helpful in 
kind of investigation it must make, 
nature of the proceeding which will follow 
if it 
a hearing. 


s determined that the case must go to 


I sh 


various 


like to 


ould 
kinds 


In this connection 
out that there are 
tions of the act 
deliberate violations, inadvertent vio 
lations and what might be called 
violations I shall discuss the first 
However, quite a 


point 
of viola 
There may be, among 
others, 
“testing” 
not 
category number of the 


cases these days concern areas in which the 
meaning of the statute is still not altogether 
the 


violative 


clear, or turn upon the sufficiency of 


evidence to show whether clearly 
did or did 
of course, involve a combination of the 


As the 


with 


conduct not occur. Many cases, 
two 
years of litigation string out, the 


cases should 
diminish and, theoretically, 
disappear 
that 
reached 


interpretation questions 
should eventually 
lawyer 


although any knows that 


end is somehow never 
defined 


ey idem e 


theoretical 
But no matter how clearly 
the terms ot the statute become, the 
question is simply 


shall 


cases—those where the 
“Did he do it, or 
always have with us 


didn’t he?”—we 


Cases where the violation is clearly inad 


vertent, trivial or insignificantly technical 


often be settled to the 
without the 


may satisfaction of 


all concerned expenditure of 
time and money entailed in a formal hear- 
ing. It is certainly in furtherance of the 
true aim of the statute to effect such settle- 
W here kind 
of case arises, it is of particular importance 
that the parties concerned and the 
personnel handling the 

kind of mutual understanding 
assure that they are all “speaking the same 
language,” that they 
upon other in 
problem. 


ments wherever possible this 
soar d 
the 
will 


case devel: »p 


which 


rely 
the 
Such a relationship will forestall 


respect and can 


each their discussion of 
what otherwise can too easily happen, namely, 
the 
or the 


“freezing” of an attitude on side 
the 


sense of 


one 
that a case 
the 


case at all 


other with result 
the 


never 


which, in true statute, 


should have been a 


goes 


its way through the whole administrative mill 


What I 


case is a different matter 


have called the “testing” type of 
There are numer 
ous examples, but the simplest ones relate 
to the bargaining requirements of the act 
the areas 
clearly detailed 
literal the act 


through Board and court decisions 


Congress 
the 
developed 


one of where 
left the 


terms of 


This is 
meaning of 
to be 
For in- 


stance, one cannot tell from the mere words 
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of the statute whether an employer is re- 
quired to bargain about a pension plan or 
a stock purchase plan when his employees ask 
him to. It has been settled that he must bar- 
gain about a pension plan, but the issue as to a 
stock purchase plan is still pending in court. 
My point, however, is that when either is- 
sue first arose, the employer had only one 
way of finding out definitely what the act 
That. way was to refuse to bar- 


required. 
gain with the union on the subject on the 
ground that the act does not require it, and 


thus make a case for the Board and the 
courts to decide. Here, again, it is helpful 
if the parties know the regional people 
they must deal with so that they can engage 
in plain and friendly talk about the problem 
In such a case it often develops that time, 
trouble and expense may be saved by 
short-cutting the hearing and 
stipulating the facts in order to get the case 
to the Board in the simplest and most straight- 
forward manner. In fact, this was done in the 
stock purchase plan case just mentioned. 


pr cedure 


A similar situation may arise where the 
Board, following a representation proceed- 
ing and election, certifies a union as the 
representative of a certain group of em- 


ployees. The employer may believe that 
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the employee group does not constitute an 
appropriate bargaining unit under %he act, 
or that the election was not properly con- 
ducted in material If the 
Board has rejected all of his contentions, 
the only way he can obtain a definitive 
ruling is to refuse to bargain with the cer- 
tified union. The Board will then normally 
find that he has violated Section 8(a)(5) of 
the act and he will have a case he can take 
to court for a review of the entire procedure 
Such action by an employer, where he truly 
has a good-faith basis for his belief, is in 


some respect. 


no sense to be regarded as a defiance of the 
On the contrary, it is an orderly 
established by the 


Board. 
course of procedure 
statute itself. 

I trust that 
be taken as a bid for 
purpose 
clear, to suggest ways in which employers 


these last remarks will not 


litigation. My real 


remains, as I hope I have made 
may maintain a peaceful coexistence with 
the Board, without engaging it in combat 
at all, however friendly. In this 
tion, | might point out that in 


manufacturers or businessmen’s associations 


connec- 


some areas 


have arranged a series of meetings between 
their members and representatives of our 
regional offices for the purpose of explain- 
ing and discussing informally the Board’s 
operations. On a more technical note, the 
general counsel’s office has in the past con- 
ducted a number of “legal clinics” in some 
The discussions at these 
only by 


of the larger cities. 
affairs were participated in not 
regional office people but also by 
sentatives from our Washington office. Of 


repre- 


course, circumstances in some locations may 
not lend themselves to either of these types 
of get-together affairs. Where such meet 
ings can be held, however, without too much 
difficulty on either side, I feel that they 
should be helpful in promoting a better un- 
derstanding between the Board and the busi 
ness community. 

To those who do not include a copy of 
the federal budget and the United States 
Government Organization Manual among their 
recreational reading, it may be of some in- 
terest to learn the extent of the Board’s 
physical layout and its approximate cost to 
employers and other taxpayers. At present, 
the Board employs a total of about 1,120 
people to do everything that has to be done 
toward ‘the administration of the act. A 
iittle less than half of them—457, in fact— 
are located in Washington. This includes 
the legal staff of each Board member; the 
legal staff of the general counsel; the opera- 
tions staff of the general counsel, through 

(Continued on page 145) 
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By M. HERBERT SYME 


Voluntary Labor Arbitratior 


In support of the contention that the arbitration act adopted by the Commis- 
sioners on Uniform State Law misconstrues labor arbitration, the author out- 
lines what labor arbitration is and what it may become under the proposed 
bill. He concludes that there may be room for such a statute, but it should 
supplement what the parties do, not supplant their actions or their desires 





( N AUGUST 21, 1955, at a meeting of 
the Commissioners on Uniform State 
Laws, an arbitration act was adopted. This 
statute is to be submitted to the various 
state legislatures in the coming months 
The statute was ratified by these commis- 
sioners and, more surprisingly, by the Amer 
ican Arbitration Association. 

During the period that the act was being 
considered, many doughty souls pointed out 
the fallacy of the proposed legislation 
However, it was passed by men who do 
not practice labor arbitration, very seldom 
understand it and are even less sympathetic 
to its objectives. At the 
Commissioners on Uniform 
there was only one arbitrator 
labor or industry lawyers and nobody 
ficially representing either employers 
employees. 

Robert L. Howard, professor of law at 
the University of Missouri, the lone arbi- 
trator, spoke out against the bill, but his was 
a voice in the wilderness. 

If this were merely an 
legislative draftsmanship, it would hardly 
be worthy of notice; however, with the 
American Arbitration Assoication sponsor- 
ing it, it will inevitably be introduced in a 
number of state legisiatures. It probably 
will be passed in some. Unless we are 
wary, it may be passed in a great many. 
The bill is not only objectionable, it is 


dangerous. 
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session of the 
State Laws 
present, 


experiment in 


American 
orbit ot 


has served 


arbitration is a 
It is outside of the 
Over the years, it 
as a vehicle to industrial peace 
Today 100,000 collective 
bargaining agreements in the United States; 


Labor unique 
institution 

government 
maintain 
there are about 


over 90 per cent of these agreements in- 


corporate some type of arbitration proceeding. 


Labor and industry have developed their 
own techniques and their own mechanisms 
insofar as arbitration is concerned. They 
have developed their own corps of skilled 
Gradually, a group of knowl- 
who 


technicians. 
edgeable persons has emerged—men 
understand the social implications of arbi- 
tration. 
impartial arbitrators, the chairmen of arbi- 
tration neutrals. They have 
helped to resolve and to adjust 
conflicts between labor and industry. The 
become a member of our 


They have served as the so-called 


boards, the 
disputes 


arbitrator has 
industrial self-government 
The proposed statute materially miscon 
arbitration Let us 


what 


strues labor highlight 


the difference by contrasting labor 


what it become 


bill. 


(1) Labor arbitration is one of the 
voluntarism 


arbitration is and may 


under the suggested 
great 
The 


hearings, 


examples of American 
parties decide 
the time of the hearings and the method 
In small towns, 


the place of the 
of conducting the hearings. 
the employer and the union representatives 
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and their 
to an arbitrator. 


get together 
points of 


present respective 
view 
no witnesses, they have no cross-examina- 
tion. In other 
formal or informal. In 
there is a transcript, in others there is not; 
it depends upon the financial condition and 
inclination of the parties. They are the 
determinants, nobody else. Under the pro- 
posed bill, the courtroom is suddenly super- 
imposed upon the arbitral process. There 
and witnesses 
are sworn in and there is examination and 
cross-examination. The arbitrator is sud- 
denly transformed; he is no longer the 
searcher for a solution to a problem—he 
is an umpire between two gladiators in 
combat. The issue is not what is the right 
thing to do, but who wins the case. 


cases, labor or imdustry is 


either some cases 


are depositions subpoenas, 


(2) Laber and commercial arbitration are 
covered in one statute. Labor arbitration 
is not a substitute for litigation; it is a 
substitute for the strike and the lockout. 
It replaces economic warfare. Commercial 
arbitration is merely a more expeditious 
manner of conducting a courtroom 
Labor arbitration has nothing to do with 
the courtroom. If the parties did not 
have commercial arbitration, they would be 
suing one another in court. There would 
be a judge and a jury. If the parties did 
not have labor arbitration, they would be 
on the picket line battling it out. It is a 
total misconception of labor arbitration to 
have it coupled with commercial arbitration. 
The two are similar in name, but there the 
similarity ends. Commercial arbitration es- 
sentially resolves an isolated episode. A 
man has breached a contract or he has 
bought a quantity of goods and refuses to 
pay for it. The two parties will never deal 
with one another again. The only issue 
is: What does the one owe the other at a 
particular moment? Labor arbitration is 


Labor Arbitration 


case. 


They have 


entirely different. It is the dispute-resolv- 
ing mechanism in a continous relationship 


In an article entitled “Arbitrability of 
Labor Disputes” (Rutgers Law Review, 
Volume 5, 1951), I pointed out: 


“We have been pursuing chimeras—ever 
receding horizons. 
dilemma has 
fallacious 


The basic cause for the 
been the assumption of a 
premise. A _ parallel has 
drawn between commercial and labor arbi- 
tration. The two are entirely dissimilar 
Their origin is different, their purposes are 
disparate and their functioning is antithetic 
Commercial arbitration evolved as a substitute 
for litigation. (Eastern Engineering Co. vs 
Ocean City, 11 N. J. Misc. 508, 167 Atl. 522 
(Sup. Ct., 1933)). The parties liti- 
gated or arbitrated. They invoked the use 
of either one type of tribunal or the other 
Labor arbitration is not a substitute for 
gation. Labor arbitration is a substitute for 
strike. The parties voluntarily say, ‘instead 
of having recourse to the use of economic 
pressure we will call in a 
person in whom we both have confidence 
and have him determine our differences’ 
The quid pro quo is not an abandonment of 
the court as it is in commercial arbitration, 
but a denial of the use of economic force 


“An indispensable complement of the 
arbitration clause in a labor agreement is 
the ‘no strike’, ‘no lockout’ commitment. 
(Taylor, Arbitration is Hampered by Basic 
Misconceptions, 3 Va. L. Weekly, Dicta No. 
12). A sine qua non of that concept is the 
fact that the parties themselves determine 
how their objectives will be effectuated. 
They set forth the rules, they decide the 
scope of arbitration and the jurisdiction of 
the arbitrator. No one but the parties should 
presume to tamper with what they have 
done. The document they have written ex- 


been 


either 


lttt- 


knowledgeable 


presses their experience, their travail, their 
resolved doubts. It expresses their criteria, 
and their aspirations. Basic to labor arbi- 


tration are two indispensable components: 


that 
upon 


“1. Arbitration is not 
and 


something 


has been foisted superimposed 
the parties. 
free collective bargaining. It has emerged 
subtle necromancy out of the 


experiences of the parties. 


It is indigenous to the soil of 


by some 


“2. Labor arbitration, unlike commercial 
arbitration, is not contem- 
plates a long term continuous relationship.” 


episodic. It 


(3) Most arbitration clauses provide that 
the decision of the arbitrator shall be 
“final and binding.” The parties mean ex- 
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actly that—final and binding. The proposed 
bill provides for judicial review. It invites 
the courts to come in. Before the court, the 
whole problem may be relitigated. The 
grounds for judicial review are so broad 
that almost any judge can foist his own 
social and economic notions upon the parties 
and reverse the decision of the arbitrator 
whom the parties have selected. A 
enumeration of the grounds for 
should suffice: 


mere 
review 


(a) The award procured by cor- 


ruption, fraud or other undue means. 


was 


(b) There was evident partiality by an 
arbitrator appointed as a neutral, o1 
rupticn in any of the arbitrators, or 
conduct prejudicing the rights of any party 


corTr- 


mis- 


(c) The arbitrators exceeded their 
contrary to 


powers 
or rendered an award public 
policy. 

(d) The award is so 
complete that it cannot be performed, but 
the fact that the relief that it 
would not or could not be granted by a 
court of law or equity shall not be ground 
for vacating the award. 


indefinite or in 


was such 


arbitrators refused to 


upon 


(e) The 
the hearing 
shown therefor or 
material to the 
the hearing, contrary to 


postpone 


sufficient cause being 
refused to hear evidence 
controversy or otherwise 


so conducted the 
provisions of Section 5, as substantially to 
prejudice the rights of a party. 

(f) The award is so unconscionable as te 
imply fraud and prejudice on the part of 
the arbitrators, but an award may not be 
vacated because it erroneous, in 
adequate, 
weight of the evidence. 


appears 
excessive, or contrary to the 
(zg) There was no arbitration agreement 
and the issue was not adversely determined 
in proceedings under Section 2, and the 
party did not participate in the arbitration 
hearing without raising the objection. 
There may be some argument for (a) 
and (g); (b), (c), (d), (e) and (f) abound 
in weasel words. Arbitration becomes a 
stopping place en route to further destina- 


144 


tions. In paragraph (c), there is provision 


for judicial review where the arbitrator 
“renders an award contrary to _ public 
policy.” Now what in the world does that 
mean? Unless the legislature either curbs 
the judiciary or indicates definite standards 
which will bind the judges, public policy is 


a meaningless term. To allow judicial re- 


view on such an elastic basis is to invite 


the corrosion of the arbitral process and 


is to threaten the collective bargaining 


agreement. 
During the 


famous Supreme Court de- 


cisions in the children’s labor (Ham 


Dagenhart, 247 U 


ases 
mer 2 
in the wage and hour c: 
Children’s Hospital, 261 1 
and in the yellow dog contr: 
v. U. S., 208 U. S. 161 
the period 
determining the Lochner case 
New York, 198 U. S. 45 (1905)), Ad 
v. Children’s Hospital, Adair 7 »., Co; 
page v. Kansas, 236 U. S. 1 (1915), Bunting 
v. Oregon, 243 U. S. 426 (1917), Mu 
Oregon, 248 U. S. 412 (1908 

and H 


Sutherland 


(1908) ):; 


when the Supreme 


policy of Brandeis 
public policy of 
McReynolds 


and were entire 


W he ré 
national 
be in line 


there are national ; 


arbitral systems, an 


OLICY 


with public 


I 
public policy in 


and against 


one should argue for sucl otesque 


pro- 
a judge 


situation—yet that is exactly what the 
that 
award 


public policy, 


posed statute may do. To say 


may set aside an arbitratio1 because 
it is, in his opinion, against 
is to delegate the funct he arbitrator 
to the judge 


(4) Labor 
clause providing that “all 
that may 


contracts, normally, 


matters in con 
arise shall, 


then 


troversy or dispute 
in the first 


vide for the 


instance, etc.” They pro- 


steps in the grievance pro- 
terminal 

rhe 
“arbitrability” has come up.again and again. 


In New York, 


which combines commercial and labor arbi- 


cedure with an _ ultimate point 


reserved for the arbitrator issue oO! 


where there is a statute 


tration, the judges have, in the name of 
determining arbitrability, really determined 
the substantive issue involved in the dispute. 
Arbitrability really should be decided by 
the arbitrator. The parties wrote a con- 
tract, they set up the administrative ma- 
chinery to resolve the dispute; who can 
say that a judge who has never seen the 
contract or 


familiar with the 


Labor Law Journal 


Ww ho is not 
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folklore of the parties—their mores, their 
habits, their thinking, their nomenclature— 
is more qualified to determine what they 
intended to arbitrate than is the man upon 
whom they agree as the arbitrator? If there 
is an whether the dispute is 
arbitrable, surely the latter is the one to 
make that decision. But not according 
to the statute submitted by the Commis- 
sioners on Uniform State Laws; in their 
“model” statute, arbitrability is decided by 


issue as to 


a judge. 

There is controversy as to the 
need for any statute enforcing arbitration 
awards. Professor Harry Shulman, former 
arbitrator for Ford Motor Company, in an 
article at 68 Harvard Law Review 999 
(April, 1955), stated that there is room for 
lawyers but no room for law in labor arbi- 
tration. Neil Chamberlain, writing at 48 
Columbia Law Review 156 (1948), takes the 
same position. There are others who dis- 
agree. I believe there may be justification 
for a statute enforcing arbitration awards. 
In 1952, the Governor of Pennsylvania 
designated the author as the chairman of a 
commission to study the possibility of a 
voluntary arbitration act. During that period, 
Testify- 


some 


we conducted extensive hearings. 
ing before the commission were such ex- 


perts as Dr. George W. Taylor, Dr. Robert 
Brecht, Arthur Goldberg, Herbert Thatcher, 
Jesse Frieden and Morris Glushien. There 
were representatives of United States Steel, 
Pittsburgh Plate Glass, the Chamber of 
Commerce, AFL, CIO, We finally 
emerged with a recommended statute 

(a) That statute 
statute; it did not include any other arbitration. 


ete. 


was a labor arbitration 


(b) It did not concern itself with trans- 
scripts, depositions, subpoenas or summonses 
The parties to determine 
their own proceedings. 

(c) Arbitrability 
by the arbitrator. 

(d) The 
Judicial review was scrupulously guarded 
were 


were allowed 


was to be determined 


judiciary was circumscribed 


against. Grounds for judicial review 


limited to fraud, corruption, accident or 
mistake. 
As I 


room for a voluntary arbitration statute. It 


indicated, there may possibly be 
must be drawn, however, with a great deal 
of care. The arbitral process must remain 
inviolate. The statute, at best, should im- 
plement what the parties do; it should never 
supplant their actions or their desires 


[The End] 
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which he maintains contact with the regional 
offices; and the necessary administrative and 
clerical personnel. The rest of the agency’s 
people are widely scattered throughout the 
Board’s 21 regional and seven subregional 
offices. These offices extend north-south 
from Boston to New Orleans, and east-west 
from Puerto Rico to Honolulu—or on the 
continent from Baltimore to San Francisco. 
They literally cover, not only the water- 
front, but the entire breadth of the country. 
The size of these office staffs varies from a 
few people, in the smallest spots, to as many 
as 80, in New York City. The cost of all this 
currently runs around $8.5 million per year. 
Perhaps the thought which comes to mind 
at this point is, “Is it worth it?” The answer, 
it seems to me, is that to the extent that 
the operation of the statute achieves the 
purpose Congress had in enacting it— 
namely, to increase the chances of main- 
taining industrial peace—it is probably a 
good “buy” in the legislative market. It 
does not take many strikes, work stoppages 


Labor Arbitration 


or layoffs to run through a great deal more 
than $8.5 million. 

that the impact 
Statute upon our 
political life cannot be 
Indeed, it is 
just how it 


Of course, we ali know 
of this 
nomic, 
measured in terms of money. 
exceedingly difficult to know 
should be measured. However, this is not 
to say that a constant effort that 
end should not be made on the part of in- 
dustry, labor and the public. This may be 
true of any statute, I suppose, but it is 
unquestionably true of this one because of 
the importance and the dynamic character 
of the field to which it applies. The na- 
tional labor relations picture, whatever else 

To- 


day, when industrial enterprises and labor 


far-reaching eco- 


social and 


toward 


it may do, simply does not stand still. 


organizations have reached respective sizes 
which few dreamed of a quarter of a cen- 
tury ago, it behooves us all, I think, to take 
a little time to improve our understanding 
of this statute and weigh its effect as 


best we can. [The End] 
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—The Strike Ballot and Other Compulsor 


Presented below is a history of President Eisenhower's proposal 
for a compulsory strike ballot, plus a discussion of federal, 


state and foreign compulsory union balloting. 


The author, who 


is a member of the New York bar, submits that the real problem 


lies in obtaining trade union democracy. 


This article is reprinted 


from the proceedings of New York University's Seventh Annual 


Conference on Labor. 


Copyright 1955, New York University. 





NTEREST in the strike ballot and other 

forms of compulsory union balloting was 
generated by President Eisenhower’s pro 
posal, in his “labor message” to the Eighty- 
third Congress, Second for a 
compulsory strike ballot... The President’s 
recommendation sharply posed these queries 
Do rank-and-file union members participate 
in to strike? Do the 
propound to the membership the 
union’s demands and the reasons for them, 
the employer’s reaction and counterpro- 
posals and the reasons therefor? Are the 
proposals of third parties, for example, the 
Federal Conciliation and Mediation Service 
or a state mediation board, submitted to the 
membership and made on the 
basis of a full discussion and evaluation of 
such proposals? 

The President’s “labor message” recom- 
mendations for a secret ballot were not 
among the amendments ordered reported 
to the Senate by the Committee on Labor 


Session, 


decisions elected 


officers 


decisions 





1 President Eisenhower's January 11, 1954 
labor message stated “In the employer-em- 
pioyee relationship there is nothing which so 
vitally affects the individual employee as the 
loss of his pay when he is called on strike. In 
such an important decision he should have an 
opportunity to express his free choice by secret 
ballot held under Government auspices.’ 

In President Eisenhower's message of January 
5, 1955, in the labor section, he stated: ‘‘Second, 
I renew my recommendation of last year for 
amendment of the Labor Management Relations 
Act of 1947 to further the basic objectives of 
this statute. I especially call to the attention 
of the Congress amendments dealing with the 
right of economic strikers to vote in representa- 
tion elections and the need for equaling the 
obligation under the Act to file disclaimers of 
Communist affiliation.’’ 

In the President’s 1956 message he said: 
“The need still exists for improvement of the 
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Public 
the 


as 


Welfare.’ 
President's 
of the 
2650, introduced by 

The 


members 


It 


message 


ted 
incorpo 
“administration” bill, 
H. Alex 


committee 


and should be 
that 
rated 
known 
ander 


ported 


n 
was 
part 
as 
Smith 
that 

agree < the 
ballots Senator 
duced such a bill.* 
ment proposed that a secret ballot be taken 
prior to the beginning of a 
labor 


Senate re 


its unable to 


S 


were 
2650 provisions for strike 
Purtell, 


Essentially, this amend 


mn 


however, intro 


strike 


the 


In any 


dispute coming within 
of the Taft-Hartley Act It forbade 
calling of strikes until the Federal Media 
tion and Conciliation Service certified to the 
National Labor Relations Board that a 
threatened strike could not settled by 
mediation. It further provided that a strike 
could not be called prior to adequate notice 
the 
of the dispute at the time of such certifica- 


purview 


the 


be 


to the employees in the unit of status 


tion, nor unless a majority of the employees 


voting shall have voted by secret ballot 


Labor Management Relations Act The recom- 
mendations I submitted to the Congress last 
year take into account not only the interests of 
labor and management but also the public 
welfare. The needed amendments should be 
enacted without further delay.’’ 

2 Comparative Statement of President's Rec- 
ommendations for Amendments of the Taft- 
Hartley Act and Amendments Reported by the 
Senate Committee on Labor and Public Welfare, 
83d Cong., 2d Sess. (1954), p. 6 

‘>The main advocate of the Administration's 
strike ballot proposal was Senator Purtell. His 
statement in support of an amendment, after 
the Senate Committee on Labor and Public 
Welfare failed to report a strike vote amend- 
ment, can be found in 100 Congressional Record 
5765-5773 (May 6, 1954). The principal retort 
was made by Senator Ives, 100 Congressional 
Record 5T73-5775. 
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nion Balloting 


By SAMUEL HARRIS COHEN 


strike. A _ strike ballot 
might be conducted by federal, state or 
local The certification of the 
result of a ballot in favor of the strike was 
to be valid for a period of not more than 
30 days. A labor organization failing to 
comply with the aforesaid requirements 
would be punished for a period of one year 
by being barred from filing any petitions for 
representation, being refused recognition 
as the exclusive representative for the pur- 
poses of collective bargaining, and deprived 
of the right 
charges. 


in favor of such 


agencies. 


to file unfair labor practice 
During the debate on the Senate floor, 
Senator Purtell consented to have his 
amendment modified by providing that local 
might include nongovernmental 
ones, so long as they were selected by the 
Board, and that the certification period be 
extended from 30 days to 60 days. 


agencies 


The House Labor Committee proposals 
varied in many respects both from the 
original S. 2650 and from Senator Purtell’s 
amendment. 


The proposals of the President* and of 
the Senate labor committee® to extend the 
powers of the states in the areas where 
the has declined, in its discretion, 
to assert jurisdiction, and 
passed laws “to deal in emergencies with 
labor disputes, which, if permitted to occur 
or continue, would constitute a clear and 
danger to the safety of 
the people of the state un- 
doubtedly stimulate state compulsory ballot 
laws. A number of states, partly following 
the example of Michigan, passed such laws 
in recent years, but the holding by the 
United States Supreme Court that Michi- 
Sonine-Tripp law was unlawful’ be- 
cause it was in conflict with the Taft- 
Hartley Act made these laws inactive 
and cast a shadow on their legality. 


Board 


where states 


health or 
would 


present 


gan’s 


has 


History of President's Proposal 


The question has been posed as to what 
legal precedent exists for the 
proposal. There were no such proposals 
from labor or management spokesmen in 
the Congressional hearings on the National 
Labor Relations (Wagner) Act in 1935.° 
Many proposals similar to the one under 


President’s 


consideration were, however, advanced by 
management spokesmen in the hearings on 
the Labor Management Relations Act, 1947. 


The 1947 proposals varied from the extreme 
of forbidding strikes for any object for 
which the Board could grant relief pursuant 
to the provisions of the National 
Relations Act, and for violations of which 
the offending union would be deprived of 
the protection of that act as well as the 


Labor 





* January 11, 1954 message was supplemented 
by a letter of March 26, 1954, to Senator H. 
Alexander Smith. 

* Work cited at footnote 2, at p. 5. 

* The ‘‘clear and present danger’’ qualification 
as interpreted in recent Supreme Court cases 
provides no effective criterion. In U. 8. v. Den- 
nis, 341 U. S. 494 (1951), at p. 510, Chief Justice 
Vinson, after referring to Justices Holmes’ and 
Brandeis’ ‘‘clear and present danger’’ axiom, 
proceeded to rule: ‘‘We adopt this statement 
of the rule,’’ referring to this rule: ‘In each 
case [courts] must ask whether the gravity of 
the ‘evil’ discounted by its improbability, justi- 
fies such invasion of free speech as is necessary 
to avoid the danger.’’ For an exhaustive survey 
of the development of this doctrine, and a per- 
suasive critique of its application in recent 
years, see Boudin, ‘‘Seditious Doctrines and the 
‘Clear and Present Danger’ Rule,’’ 38 Virginia 
Law Review 143, 204 (1952). Furthermore, we 
submit it is a distertion of the historical ‘‘clear 
and present danger’’ test formulated by Holmes 
and Brandeis to allow a maximum amount of 
freedom of speech to political and economic 
dissenters, including labor, to use it as a vehicle 
for restricting labor's rights. 


Compulsory Union Balloting 


* International Union of United Automobile 
Workers v, O’Brien, 339 U. S. 454 (1950). Sub- 
sequently, this case was reaffirmed in Amalga- 
mated Association of Street, Electric Railway 
and Motor Coach Employees of America, Divi- 
sion 998 v. WERB, 19 LABOR CASES { 66,193, 340 
U. S. 383 (1951). In this case a Wisconsin 
statute was declared illegal because it made it 
a misdemeanor for public utility employees to 
strike, and it provided for compulsory arbitra- 
tion. The Supreme Court likewise held this 
statute unconstitutional because it was in con- 
flict with the Labor Management Relations Act, 
1947. The late Mr. Chief Justice Vinson, after 
reviewing the qualifications and regulations 
which Congress had imposed upon the right to 
strike, concluded by stating: ‘‘None of these 
sections can be read as permitting concurrent 
state regulation of peaceful strikes for higher 
wages. Congress occupied this field and closed 
it to state regulation.’’ 

8 Legislative History of the National Labor 
Relations Act (1935). The secret ballot refer- 
ences were all in relation to choice of repre- 
sentatives. 





to out- 
further 


Norris-LaGuardia and Clayton Acts,’ 
lawing strikes.” A 
proposal was made by Mr. 
in behalf of the Committee for Economic 
Development,” that mediation should be 
followed by a secret strike vote and if a 
majority of the union members voted favor- 
ing a strike then, and then only, would a 
strike be lawful. 


industry-wide 


Eric Johnson, 


There were numerous other proposals in 
another limiting the 
strike. To a considerable extent these pro 
posals reflected the various bills that had 
been introduced in the Seventy-ninth Con- 
gress to limit the right to strike, such as 
the Ellender-Norton bill, the Ball-Hatch 
bill, the Smith bill and the McMahon bill.” 
In 1946 a proposed strike vote ballot ex- 
empting public utilities from the procedures 
of the Wagner Act the Seventy- 
ninth Congress. This measure was vetoed 
by President Truman and the veto was sus- 
tained. In the Ejightieth how- 
ever, all of these one 
exception, were rejected by the respective 
labor committees of the Senate and the 
House, particularly because of the opposi- 
tion to them by the late Senator Robert A. 
Taft. A proposal to include in the Taft- 
Hartley Act a provision for separate treat- 
ment for public utilities specifically 
rejected by the Eightieth Congress. Senator 
Taft expressed the view that such laws were 
tied up with compulsory arbitration and that 
he was opposed to this type of government 


one form or right to 


passed 


Congress, 


proposals, with 


was 


interference.” 

The House, in 1947, 
passed a compulsory strike vote bill. 
proposal was rejected by the 
committee.“ A compromise was agreed 
upon which appeared in the Taft-Hartley 
Act as Section 203(c). This provision pro- 
vides that if the director of the Federal 
Mediation and Conciliation Service is 
able to bring disputing parties to an agree- 
ment by conciliation, he should then en- 
deavor to the parties voluntarily to 
agree to submit to the employees in the 
bargaining unit offer 
of settlement in a secret ballot 


actually 
This 


conference 


however, 


un- 


get 


the employer’s last 


In addition to Section 203(c), the Taft- 
Hartley Act contains another section deal- 


ballots 


prov is10ns of 


However, the strike 
Section 209(b), 
only to the 
laft-Hartley Act 


national 


ing with strike 
ballot 


compulsory, refer 


while 
procedures 
established by the 
handling of emergencies 
section provides that in national emergency 
disputes after an injunction is 
board of inquiry should be convened. At 
the end of a 60-day period, the board of 
Presi- 


issued, a 


inquiry is required to report to the 
and to 
party of its position and a statement of the 
last The 
required, within the succeeding 15 days, to 
take a ballot of 
the employer involved in the 


dent include a statement by each 


employer's proposals board is 


secret the employees 
dispute as to 
final offer 
employer. 
disputes 
would be 


prope sed 


wish to accept the 
their 


labor 


whether they 
of settlement 
Relatively, the 
involved in 
insignificant to 


made by 
number of 
national emerge 
those that the 
amendment would affect. 

In the 1953 Senate 
advocacy was made of a strike ballot with 
the exception of Mr. P. C. Glover, who 
appeared in behalf of the United States Cham 


ncies 


hearings, no significant 


Secretary of Commerce 
with being the 
A dministration’s 


ber of Commerce 
Weeks 


original 


credited 
the 
In testimony before 


has been 
proponent of 
strike recommendation 
the Senate Labor and Welfare Committee, 
however, both Senator Smith and Secretary 
of Labor Mitchell testified that the proposal 
that of A dmin- 
istration. 


was various leaders of the 


Administration's Rationale 


The Administration’s rationale, as stated 
in the President’s message, was that “noth- 
ing so vitally affects the individual employee 
as the loss of his pay when he is called on 
strike,” and, “he should 
opportunity to express his free choice by 
strike ballot held 
pices.” We submit that the above language 
means that the strike ballot should be held 
prior to the employees called on 
strike. However, S. 2650 
ation which provided for 
strike commenced. Senator Purtell’s amend- 
ment to the bill reverted to President Eisen- 
hower’s original proposal of having the 


therefore, have 


under government aus- 


being 
included a 
a vote after a 


Vari- 





® Legislative History of the Labor Manage- 
ment Relations Act (1947), pp. 133, 134 (views of 
T. R. Iserman). 

%” Work cited at footnote 9, at p. 361. 

™ Work cited at footnote 9, at p. 2289. 

12 Gustave Peck, Strike Limitation Issue 
lic Affairs Bulletin, No. 39). 

1393 Congressional Record 3838. The Wiscon- 
sin public utilities antistrike law was held in- 
valid by the United States Supreme Court as it 
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(Pub- 


was concurrent state regulation of a field which 
Congress had occupied. 
4 See statement of managers on Title II of the 


Taft-Hartley Act on the part of the House 
(1947). 

% Hearings Before the Senate Committee on 
Labor and Public Welfare on Proposed Revi- 
sions of the Labor Management Relations Act, 
1947, 83d Cong., ist Sess., Pt. I (1953), pp. 


168, 169. 
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strike “when he 


called on strike.” 


vote [the 


employee | is 


Labor Miichell 
that a democratic principle was involved 
and therefore he favored the strike ballot 
He, too, preferred in his Senate testimony 
the prestrike ballot. 


Secretary of has stated 


As stated before, a number of states had 
enacted strike balloting laws for prescribed 
situations (with the exception of Michigan, 
which required such votes in all disputes). 
All of the other state balloting laws were 
limited to state emergency labor 
disputes which, for the most part, were con- 
cerned with labor-management disputes in 
the utilities and transportation 


so-called 


industries. 


The present federal strike ballot proposal 
would be applicable to all labor disputes 
coming within the purview of the Taft- 
Hartley Act. Since Michigan’s Bonine- 
Tripp law declared unconstitutional, 
most of the state laws in labor -disputes 
between labor and employers en- 
gaged in or affecting interstate commerce 
have been deemed to be unlawful and have 
been inoperative. The state laws, however, 
have continued to be administered in labor 
disputes arising in: intrastate employment. 
These state laws, in many instances, have 
had as an end result compulsory arbitration. 
It should be stressed, however, that in rela- 
tion to the number of federal labor disputes, 
strikes and employees involved under the 
state compulsory balloting laws are a very 
small percentage of the total national strike 
involvement. 


was 


arising 


Michigan’s law has received a lot of pub- 
licity because of the contention of Secre- 
tary of Commerce Weeks, who cited this 
law in support of his view that the strike 
vote ballot proposal of the Administration 
was salutary and should be into 
law.” Secretary Weeks that 
while the Bonine-Tripp law was in effect, 
the 
50 per cent. 


enacted 
contended 
number of strikes decreased by over 
However, an analysis of the 
strike election data of the Michigan Labor 
Mediation 
experience contradicts his position.” 


3oard shows that the Michigan 


Reaction to Proposals 


Organized labor, without any known dis- 
sent, was very critical of the strike ballot. 
soth AFL Meany CIO 
President Reuther appeared, as did other 
labor testified the 
Senate Committee on Labor and Public 
Welfare, stating their opposition to the pro- 


President and 


leaders, and before 


posals.” Generally, labor’s objections to the 


strike ballot may be summarized as follows: 


(1) It is contrary to the basic principles 
of labor-management which 
founded on collective bargaining between 
equals who are duly authorized to repre- 
sent their principals. The 
sumes that elected union officers 
duly authorized agents of their 
It operates on the assumption that unions 
are generally bad and that their leadership 
acts without regard to the wishes or welfare 
of the membership. labor 
contended that its authority is as well estab- 
that of the management 
sentatives, who very frequently are either 


relations, are 


proposal pre- 
not 


members. 


are 


Organized has 


ished as repre 
lished rept 
personnel men or secretaries of trade asso- 
ciations. 


It should be noted that labor unions are 
unincorporated associations, as are bar asso- 
ciations, medical associations, chambers of 
commerce and associations of manufac- 
turers. Yet latter groups have not 
had their agents’ authority impugned by any 
similar legislative proposals. 


these 


President 


“ 


To the contention of the that 
such a procedure is indicated because “‘noth- 
ing so vitally affects the individual employee 
as the loss of his pay when he is called on 
strike,” labor answers that the action, for 
example, of the American Medical Associa- 
tion in opposing public health legislation 
seriously affects its members and the public 
at large. Logically, therefore, there should 
be similar secret ballot votes by the medical 
profession. 
the internal affairs of 
unincorporated associations has long been 
The 
strike ballot interferes in the affairs of this 


The problem of 


of concern profession. 


to the legal 








1% See interview with Secretary of Commerce 
Sinclair Weeks, entitled ‘“To Make Labor Unions 
Safe for Democracy,"’ U. 8S, News and World 
Report, April 9, 1954. 

% Data secured from the Michigan Labor 
Mediation Board by author in communication 
dated April 29, 1953, are given in the chart at 
p. 150. Of the 36,759 employees who voted 
“No,”’ there is no indication of the number of 
strikers involved, so that the number of votes 
in terms of percentage that resulted in ‘‘no 
strike results’’ cannot be ascertained from the 


Compulsory Union Balloting 


chart; therefore, we submit that the percentage 
figure of 443 votes won (for a strike) as against 
80 lost (against the strike) does not reveal how 
effective these 36,759 votes were in terms of the 
declared objective of having the strike ballots 
Jimit industrial disputes. 

% Hearings Before the Senate Committee on 
Labor and Public Welfare on Proposed Re- 
visions of the Labor Management Relations Act, 
1947, 83d Cong., 2d Sess., Pt. VI (1954); Mr. 
Meany’s testimony at p. 3590; Mr. Reuther’s 
testimony at p. 3051. 
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type of legal organization to an extent 
which should give lawyers pause.” 

(2) President Eisenhower and Secretary 
Mitchell have frequently stated the prin- 
ciple that unions are an important factor 
in our democratic way of life, and that 
there should be a diminution of govern- 
ment intervention in labor’s affairs.” It 
should be recalled that in every instance in 
recent history where a reactionary or op- 
pressive regime was imposed on peoples, 
the first organizations that were curbed 
were the unincorporated labor unions. 


(3) The strike vote procedure deteriorates 
relationships between labor and manage- 
ment. In the first place, every election 
engenders exaggerated claims on both sides, 
and instead of having deliberative collective 
bargaining, both labor and employer repre- 
sentatives have to bargain in the shadow of 
commitments and propaganda produced by 
the heat and excitement of a political 
campaign.” 

(4) Labor feels that the strike vote pro- 
vision is a limitation on the right to strike 
and by inference characterizes strikes as 
illegitimate activity. This proposal is at 
variance with the basic concept of the Taft- 
Hartley Act, which, in Section 13, preserves 
the right to strike. Labor is further irri- 
tated by the fact that, under Senator Pur- 
tell’s amendment, mere from 
voting is considered a vote against the con- 
tinuance of the strike. 


abstinence 


(5) The conduct of the strike votes in 
every strike affecting interstate commerce 
would mean abount 5,000 ballots per year, 
with about 2,700,000 employees involved. 
(These were generally the average figures 
over the last five years.) This would con- 
sume the time of the Board and would 
further delay its administrative procedures.” 
It would also require a greatly increased 





” For an illuminating legal discussion of this 
problem, see Zechariah Chafee, Jr., ‘‘The Inter- 
nal Affairs of Associations Not for Profit,’’ 43 
Harvard Law Review 993 (1930). 

* Before the 1953 CIO convention, Secretary of 
Labor Mitchell stated: ‘‘I am prepared to en- 
dorse and support every reasonable proposal for 
amending the Taft-Hartley Act which will meet 
these standards: minimize the amount of gov- 
ernment intervention in labor disputes; maxi- 
mize the incentives for parties in a dispute to 
settle it themselves; and any modification that 
they contribute to peaceful and mature labor 
relations in America has my support."’ 

21 To illustrate how a labor-management rela- 
tionship can be dissipated by a ballot vote, we 
refer to an experience under the War Labor 
Disputes Act testified to by Mr. Reuther (cited 
at footnote 18) with respect to a last offer ballot 
by the Ford Company, where the vote was five- 
to-one for a strike. Instead of concentrating on 


Compulsory Union Balloting 


Congress, traditionally, has been 
give the Board an adequate 
its basic be- 
the strike part 
will come from diversion of the 
work on representation and 
practice charge cases which will aggravate 
the serious problem of delay. 


budget. 
reluctant to 
budget for 
lieves that 


purposes. Labor 


vote budget in 
Board’s 


unfair labor 


(6) Finally, several labor leaders were 
particularly critical of Senator Smith’s pro- 
posal that the strike ballot be taken after 
the strike commenced, and characterized it as a 
strike-breaking activity by the government. 
The Senate’s reaction to the strike vote 
amendments can best be measured by the 
failure of the Senate committee to report 
out a strike ballot amendment. In the 
course of the Senate hearings on the labor 
message and the Administration bill, Senator 
Ives was particularly critical of this pro- 
posal.” Likewise, Democratic Senators 
Murray, Lehman and Douglas opposed the 
strike balloting. Generally, the objections 
of the opposing senators can be summed 
up as (1) interference in 
the internal affairs of the unions, unlike 
similar activity in relation to employer 
groups; (2) strike ballots will be admini- 
stratively unworkable as to the subject 
matter of the vote; (3) the vote would be 
meaningless and nevertheless costly to the 
government and would entail a_ sizeable 
increase in the personnel of and appropria- 
the NLRB; (4) it entails an 


extension of interference in 


discriminatory 


tions for 
government 
collective bargaining, having the effect of 
further dividing labor and management; (5) 
it would interfere with the 
mediation efforts of the Federal Mediation 


considerably 


and Conciliation Service and tend to destroy 
its effectiveness. 

Management's reactions to the strike vote 
amendment were diverse but support at 


compromising the differences between the union 
and the company, both the union and the com- 


pany concentrated on an election campaign. 
The election induced a contest as to who could 
stir up the most sentiment. Ford ran full-page 
ads and resorted to the radio. Needless to say, 
the UAW countered likewise. This election 
campaign made a settlement very difficult be- 
cause of the continued rancor—on the part of 
both management and labor. 

2 . . Nothing in this Act, except as spe- 
cifically provided for herein, shall be construed 
so as either to interfere with or impede or 
diminish in any way the right to strike, or to 
affect the limitations or qualifications on that 
right."’ 

28 Samuel Harris Cohen, ‘‘Labor, Taft-Hartley 
and the Proposed Amendments,’’ 5 Labor Law 
Journal 423 (1954). 

*% Hearings cited at footnote 18, at pp. 2978, 


2983 
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best was lukewarm. There consider- 
able difference in management’s views as to 
whether the ballot should be held before 
or during the strike, and doubt was ex- 
pressed as to an appropriate procedure that 
could be evolved to compensate for the last- 
minute concessions that are the sine qua non 
of prestrike conciliation and mediation ef- 
forts. The Pennsylvania Manufacturers 
Association testifying before the Senate 
committee opposed the measure. It stated: 
“The use of strike votes and panels are 
meddlesome intrusions which, if applied 
as statutory requirements at the psycho- 
logically wrong time, can upset delicate 
situations.” * 


was 


An overwhelming percentage of the rec- 
ognized and outstanding labor-manage- 
ment relations experts were strongly 
opposed to the strike ballot. 

Cyrus Ching, the first director of the 
Federal Mediation and Conciliation Service, 
said of the “last offer” ballot requirements 
of Section 209(b), that they “do nothing to 
promote the settlement of a dispute. To 
the contrary, they are a disturbing influence 
on collective bargaining and mediation.” * 

Professor Witney, of Indiana University, 
characterized the strike election as follows: 

“The procedure stands as a substantial 
threat to industrial peace. Strike vote 
elections during World War II undoubtedly 
caused more strikes than would have oc- 
curred in their absence.” 


Professor Witney further contends that 
workers invariably will support union 
leadership in strike polls because a vote 
against the employer’s last offer is con- 
strued by workers to mean that the union 
will secure a settlement on terms substan- 
tially better .than discarded in the 
elections. He further that 
leaders are hamstrung because they cannot 
compromise, once workers reject the last 


those 


submits union 


In turn, employer 
the 
make 


offer of an employer. 
representatives, realizing 
that must ensue, never 
offer until after a strike vote. 

David L. Cole, former director of the 
Federal Mediation and Conciliation Service, 
testified as follows: 


psychology 
their final 


“T would think it would be undesirable 
because it is a real source of irritation, and 
would impair the willingness of parties tu 
try to reach voluntary agreements. I think 
basically that anything that irritates the 
and drives them further apart-— 
they are far enough apart now—is basically 
bad in this field of industrial relations. I! 
think the strike ballot would do that.”™ 


parties 


In a statement submitted to the Senate 
and House labor committees by William 
H. Davis, Jesse Freidin and Theodore W. 
Kheel, all former policymakers of the Na- 
tional War Labor Board, the strike ballot 
inspired the following comments: 


“The bill introduced by Senator Smith 
requiring a poll after a strike is under way 
is even more destructive of labor dispute 
settlements. If employees prone to 
support union demands strike 
starts, surely it can be expected that they 
will support them after a strike takes place. 
Then the union’s demands will have re- 
ceived the support of the Government elec- 
tion. The possibility of compromise will 
unquestionably diminish. All this indi- 
cates in our opinion that strike ballots will 
do more harm than good.” ® 
Archibald 
University, characterized the 
follows: 


are 
before a 


Professor Cox, of Harvard 


proposal as 


‘To require the strike votes recommended 
in the President’s message would seriously 
damage labor-management relations and in- 
crease strikes by interfering with the peace- 
bargaining 


ful negotiation of collective 


agreements, Such votes would be harmful 





* Hearings cited at footnote 15, at p. 3708. 
This association also contended (1) that the 
amendment would prolong strikes because of 
NLRB delays: (2) that labor organizations, in 
calling strikes, did not do so without support 
of employees in bargaining unit: (3) that the 
proposal is ambiguous in that it does not 
exclude emergency strikes (209(b) of Taft- 
Hartley) and could therefore mean two ballots 
in such cases, and in that the penalty is vague. 

261948 Annual Report, Federai Mediation and 
Conciliation Service. 

27 Witney, Government and Collective Barguin- 
img (1951), p. 529. It is interesting to note that 
Witney treats the subject of strike-vote elections 
as part of a chapter which also discusses 
“arrangements which discourage rather than 
promote industrial peace under coilective bar- 
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gaining,’ and in which he includes compulsory 
arbitration, voluntary arbitration and fact-find- 
ing boards. He sums up the discussion by 
saying: 

*‘Like arbitration and fact-finding boards, the 
strike election, though in a different manner, 
impairs the collective bargaining process as a 
force making for industrial peace. It was bred 
upon a false assumption and produces results 
inimical to the best interests of peaceful in- 
dustrial relations. By any standard the com- 
pulsory government-sponsored strike election 
has little place in the framework of industrial 
relations law.”’ 

** Hearings cited at 3389- 


footnote 18, at pp 


3242. 
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whether taken before or after the strike 
began.” ” 

Dr. George W. Taylor, former chairman 
of the War Labor Board, had this to say 
on the subject of whether strikes were 
initiated by union leaders without the as- 
sent of the employees involved: 

“Making a government facility available 
to permit employees with a grievance to 
vote for or against striking was among the 
more quixotic of the wartime policies. Some 
Congressmen apparently held the view that 
strikes in wartime could only possibly arise 
result of the machinations of union 
They reasoned that if the em- 
ployees could only express their real wishes 
in a secret ballot the threat of strikes would 
disappear, conniving union leaders would be 
put in their proper place. 


as a 
leaders. 


“If the reasoning were correct, the risk 
of strikes could be eliminated in a simple 
way without any Congressional action re- 
stricting the right to strike. The reasoning 
was not Most workers truly 
wanted to avoid strikes in wartime. But 
they didn’t want to work at conditions 
that seemed to be grossly inequitable.” ‘ 


correct. 


ai 


Types of Federal Compulsory 
Union Balloting 


At present, the only federal compulsory 
union balloting provision of law is Section 
209(b) of the Taft-Hartley Act. This sec- 
tion is part of the national emergency pro- 
vision. The Taft-Hartley Act, in Section 
203(c), in sharp contrast to the compulsory 
utiion balloting, provides for the director 
of the Federal Mediation and Conciliation 
Service “to induce the parties voluntarily 

including submitting to the employees 
in the bargaining unit of the employer's 
last offer of settlement for approval or 
rejection in a secret ballot. The failure or 
refusal of either party to agree to any pro- 
cedure suggested by the Director shall not 
be deemed a violation of any duty or obli- 
gation imposed by this Act.” 

The Smith-Connally War Labor Disputes 
Act was another federal law that provided 
for compulsory union balloting. It was 
repealed in 1945. 

A more recent law related to strike bal- 
loting was to be found in the union security 


ballot section (which also was repealed) 
of the Taft-Hartley Act. (Public Law 189, 
1951.) 


Federal Compulsory 
Balloting Experience 


We now address ourselves to the experi- 
ence under the above-mentioned federal 
laws. 

The national emergency “last offer” votes 
have been by every reasonable evaluation a 
complete and costly failure. Of this pro- 
cedure Mr. Ching stated: “They do nothing 
to promote a settlement of a dispute and 
are a disrupting influence.” This section 
has been involved in about ten cases and its 
record of contribution to industrial peace is 
an insubstantial one. This experience has 
completely discredited the assumption that 
union leaders do not represent the wishes 
of their rank-and-file members. In 1949, 
Senator Taft proposed an amendment that 
“the last offer” ballot be dropped.” A sub- 
committee of the Senate Committee on 
Labor and Public Welfare, in the Eighty- 
second Congress, Second Session, issued a 
definitive report entitled “The Taft-Hartley 
Law in Action,” dealing in part with emer- 
gency disputes. (This report was based 
on a survey questionnaire to representative 
leaders of labor, management, government 
and the public (Wartime Pro- 
cedures: Eighty-first Second 
Session), public hearings (Wage Stabiliza- 
tion Program: Hearings; Report No. 1037— 
Eighty-second Congress, First Session).) 
This report, in referring to the last offer 
ballot, stated: 


Disputes 
Congress, 


“The last offer elections make no contri- 
bution. In no election have the workers 
voted to accept. the company’s last offer. 
There is some reason to believe that on the 
contrary the vote confirmed the rank and 
file in their opposition.” 


Recently, Secretary of Commerce Weeks, 
in urging support of strike balloting, re- 
ferred to the experience under Section 203 
(c), and concluded: “ and in that first 
year where they did agree, in something 
like 55 per cent of the cases the employees 
voted against a strike.” We respectfully 
submit that Mr. Weeks was not correctly 
advised. ; 





%® Professor Cox testified on the invitation of 
the Senate labor committee to comment on the 
specific recommendations made in_ the Presi- 
dent’s message of January 11, 194, and em- 
bodied in S. 2650. His testimony is cited at 
footnote 18, at pp. 3394-3406. 


Compulsory Union Balloting 





"G. W. Taylor, Government Regulation of 
Industrial Relations (1948), pp. 167-169. 

® Report cited at footnote 26. 

% Daily Labor Report, June 28, 1949. pp. A2-3. 


153 





du Pont de Nemours & Company 


Employees who are exposed to mol- 
ten metal fumes are provided pro- 
tection by this meta! fume respirator. 





In a letter to the author, Mr. Whitley P 
McCoy, director of the Federal Mediation 
and Conciliation Service, stated: 

“Nor 


statistics on 


can we furnish you with reliable 
our voluntary strike ballot 
under Section 203(c) of the Taft-Hartley 
Act as you requested. The experience of 
the Service with this provision has not been 
such as to justify the conclusion that it has 
contributed materially to the settlement 
of disputes. On the basis of information 
available to the Service, it was almost im- 
possible to determine how many of the 
secret ballots reports were bona fide ‘last offer 
ballots’ as contemplated by Section 203(c). 
For this reason, we no longer find it useful 
to attempt to compile statistics on the 
subject.” 


Incidentally, Director McCoy joined 
former directors Ching and Cole in oppos- 
ing the current strike ballot amendment. 
In a statement to the Senate Committee on 
Labor and Public Welfare (Eighty-third 
Congress, Second Session), he stated: 


“As to the strike vote amendment, I 
shall confine my comment to the proposal 
of Senator Purtell that the Federal Media- 
tion and Conciliation Service certify to the 


Board that the 
Such a state- 


National Labor Relations 

dispute cannot be mediated. 
ment, though not as a formal certification 
and not provided for by law, is, in practice, 
sometimes made to the President in the 
case of emergency disputes, so it may be 
said that there is precedent in practice 
for it. Certifications to the War Labor 
Board also furnished a seeming precedent 
But to extend this device to all disputes, 
as a prerequisite to a strike, would in my 
opinion be most unwise. 

first 
instances that anyone can 
confidence that a dispute will not 


“In the only in rare 
with any 
vield to 


con 


place, it is 
assert 


Disputes and strikes are 
settled by 
few 


mediation 


stantly being mediation a few 


days after they looked 
In the case of the 


notify the 


hours or a 
rare emergency 
President that 
l reluct 


hopeless 
disputes, if we 
mediation seems hopeless we do so 
antly and with misgivings, and only because 
further delay might be dis 


make 


respect to disputes 


the results of 


astrous If we were required to 
with 
find 


impossible position, a position which 


such certifications 


generally, we would ourselves in an 


would 


endanger our existence as an _ effective 


agency If we refused to certify, we would 
be castigated by unions as a promanagement 
right to 


certified 


defeating the 


law It we 


agency engaged in 
strike guaranteed by 
too freely or too quickly, we would be re« 
quiring strike votes and perhaps precipitat 
ing strikes which might otherwise be delayed 
Whichever horn of the dilemma 
Mediation and Con 
lose its reputation 


or prevented. 
we took, the Federal 

ciliation would 
for impartiality, and would thus completely 
lose its effectiveness. Certifications during 
World War II to the War Labor Board 


are not real precedents, for those certifica- 


Service 


tions were in furtherance of continued medi- 
ation, not prerequisites to strike action.” 


The Section 9(e) union 
were a complete failure and, after embarras- 
sing protests from employers, labor and the 
chairman of the NLRB, the section 
Under 9(e), the union 
vote of the 


polls 


security 


was 
security 
em- 


repealed.” 
polls required a majority 


ployees in the bargaining unit, although 


many of them were not union members 


Nevertheless, the vote was overwhelmingly 
in favor of union security. In 46,146 elec- 
tions, 97.2 per cent (5,548,982) voted for a 


union shop; 2.8 per cent (175,740) voted 


35 


against it 





% Pub. L. 189 (1951). 
% See Seventeenth Annual Report of the Na- 
tional Labor Relations Board. 
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The most devastating criticisms have been 
directed against the Smith-Connally ballots. 
These ballots accentuated the delays of the 
Board, which, in the view of Professor 
Emily C. Brown, “interfered seriously with 
the major functions of the Board.”” The 
War Labor Disputes Act was opposed by 
the Secretaries of Labor, War and the 
Navy, the War Labor Board, and the 
Chairman of the War Production Board. 
It was passed by overriding President 
Roosevelt's veto (57 U.S. Stat. 163 (1943)). 
The veto had been directed especially at 
the strike vote, provisions which, the Presi- 
dent maintained, would strikes. 
The 30-day waiting period in practice, es- 
pecially where a strike vote was actually 
conducted, served primarily for “boiling up” 
rather than “cooling off.” 


encourage 


In the Smith-Connally elections, workers, 
including nonunion members, voted by over- 
whelming majorities to authorize strikes.” 


Ludwig Teller has concluded that the 
consequence of Smith-Connally strike bal- 
lots was that these votes conducted by the 
government validated the strike during war- 
time for all purposes. In his view, the votes 
led to employees supporting the strike, and 
pressure on the government to intervene. 
He concluded that the War Labor Disputes 
Act, instead of discouraging strikes, “has 
provided machinery to enhanée industrial 
unrest.” He stated further that the Smith- 
Connally Act was “substantially a story of 
wasted energy, which sacrificed a plainly 
disclosed need for labor policy to anger.” ® 

Business Week, a well-known 
for management, in referring to the Smith- 
Connally Act after it had been in effect for 
two months, reported “that 214 unions had 
used the Act to put pressure on employers 
and then through them, on the government 
to get their objectives in collective bargain- 
Most important of all, the famous 
off period which must now 


spokesman 


ing. 
30-day cooling 
elapse between annotincement of an intent 
to strike, and the taking of a strike 
has become in practice a heating-up period 
during which and agitation 
have precipitated the employee relations of 
into 


vote 
campaigning 


more than one important war plant 


chaotic disorder.’ 


Speaking of government ballots vis-a-vis 
union ballots, it said 

“If the old method 
morale, the new one is, by comparison, dis- 
The fundamental question is, how 


was harmful to 
astrous. 
much can be done by legislation to influence 
social and dynamic-like labor relations 

but when we legislate in the hope of revers- 
ing a trend and in so doing make a too 
radical attack on established patterns, we 
risk intensifying the very hazards we seek 
to escape. In the intensely practical and 
delicately balanced competition of labor 
relations, the concepts of politicians written 
law may have unpredictable and in- 
tolerable consequences. The interest of 
business will best be served by leaving the 
details of collective bargaining and per- 
sonnel policy to its industrial relations ex- 
3etter than anyone else, they know 


into 


perts. 
what hazards inhere in further government 


39 


intervention of any sort.’ 


State Compulsory Union Balloting 


union 
these 


Several states have compulsory 
balloting laws. For the most part, 
laws are applicable to the relatively limited 
field of public utilities and transportation. 
The only instance, as stated before, of a 
law which prohibited strikes in all industries 
without prior strike balloting procedure was 
the Michigan Bonine-Tripp law. Despite 
the Smith-Connally Act fiasco in terms of 
labor peace, a number of states enacted laws 
making strikes illegal unless authorized by 
a majority of workers within the bargaining 
unit. Such laws were enacted by Florida, 
Michigan, Minnesota, Utah and Wisconsin. 
However, as stated before, the Supreme 
Court decision in the O’Brien case held that 
states could not predicate the legality of 
strikes in interstate commerce upon the 
result of strike polls, and deemed the Michi- 
gan law and similar laws an unreasonable 
restraint upon the fundamental rights of 
individual employees to strike. 

The experience of state laws with strike 
ballot provisions, it must be concluded, was 
as useless and ineffective to contributing to 
harmonious labor-management relations as 
the various federal compulsory union bal- 
loting laws. 





%* From the Wagner Act to Taft-Hartley (1950), 
p. 53. See also Highth Annual Report of the 
National Labor Relations Board, pp. 13-14, 74, 
81: Ninth Annual Report of the National Labor 
Relations Board, pp. 72-74: Tenth Annual Re- 
port of the National Labor Relations Board, 
pp. 76, 77. 

Between 1944 and 1946, the government con- 
ducted 2168 polls involving 26,630 employers. 


Compulsory Union Balloting 


In 1,850, the vote was to strike, Of the 1,926,811 
ballots cast, 1,593,936 voted to strike. 

%*% Ludwig Teller, A Labor Policy for America 
(1945). 

® Editors 
Appendix to 
(Pt. 11). 


1943. 
A4063 


of Business Week, Sept. 11, 
89 Congressional Record 





Types of International 
and Local Union Constitutional 
Compulsory Vote Ballots 


Another form of compulsory balloting is 
the requirement of constitutions of inter- 
national unions that no strike take 
without a ballot of the membership. 
unions, as evidenced by the number of con- 
stitlitions which have such provisions, are 
very seriously concerned that no precipitous 
strikes take place, for a number of reasons: 
loss of wages to the membership; the sub 
strike benefit commitments of 
the loss of dues and income 
strikes 


place 
Labor 


stantial 
unions; 
during a strike period; 
seriously affect, especially where employer 
contributions are the sole source of income, 
union welfare and pension plan benefits; 
and, of most practical importance, nothing 


other 


may very 


is so devastating to the union leader’s status 
strike Also, unions 
authorizing strikes in 


in the union as a lost 
are concerned about 

view of the many liabilities that may attach, 
first, to an unlawful strike and, second, to 
a strike called in a 


situation. 


secondary boycott 


Of 215 major national and international 
unions, 112 of the 
under Taft-Hartley. 
the Railway Labor Act and acts pertaining 
Another 50 or so 
The 112 union 
14 million of the 


dominant ones: come 


Some 53 are under 
to government workers. 
are the unions. 
constitutions cover nearly 
estimated 17 million union 
this number, more than half, covering some 
8.1 million require a_ prestrike 
vote by local union members. A 
ballot is expressly required in 30 of the 63 


smaller 


workers, 


secret 


constitutions requiring a vote, a referendum 
in 11 and a ballot in two; 20 make no 
reference to the type of vote. A two-thirds 
vote of those requiring voting is mandatory 
in 26 of the 63 constitutions; 
15, a three-fourths vote in 11, a three-fifths 


a majority in 


members. Of 


specification.” 


ves not 


contain no such 
that the 


which 


in one; ten 
We submit 


show the 


roregoing dc 


extent to strike votes are 
local 
does not SO 


that 
have such 


required by constitutions where the 


international provide It is 


common knowledge most local union 


constitutions provisions. 


‘ } 


collective bargaining 


T he 


insist on a 


In addition, some 


have strike vote clauses 


agreements 


issue of whether a company may 


contract clause requiring a strike vote was 
presented to the NLRB in the Allis-Chalmers 
Manufacturing Company case (106 NLRB, 
No. 151) The trial examinet he 


contention of the 


sustained the 


union that the company’s 


insistence on acceptance 


clause in negotiations amount 


ference in the internal affairs 


While it is 


strike vote requirements are limited to union 


true that union constitution 


members, practically, however, in well- 


organized industries, the union membership 
and the 


gaining 


number of employees in the bar 


unit approximate each 
view of these observations, it 
that 


would not 


government interference 


contribute to sound labor relations 


Foreign Experience 
Unfavorable for Most Part 
We turn 


to strike balloting in other 
countries. We selected Great Britain, 
Canada and New Zealand, 


government and labor-man- 


now 
have 
because these 
countries have 
agement relations which approximate those 
of the United States. 

1954, in a House of Commons 
minister, Sir Win 

j 


tive 


In January, 
debate, the British 


ston Churchill, head of the Conserva 


prime 
not the gov 
support a measure to make 
workers 


Party, was asked whether 
ernment would 
strikes illegal except where the 
voted by ballot in 
labor dispute Mr. Churchill retorted 


secret favor of such a 





” Hearings cited at footnote 18, at p. 3006 
The above data were supplemented in May by 
the United States Bureau of Labor Statistics 
(77 Monthly Labor Review 497), in a report 
analyzing the constitutions of 133 unions. Some 
15 million workers were members of these 
unions, which represent over 90 per cent of all 
union members in the United States, exclusive 
of unions covering government employees. The 
current data demonstrate to a greater degree 
than the material in the text that unions re- 
quire strike ballots. They also establish that 
secret ballots and larger percentage votes are 
required. ‘Sixteen unions, with a membership 
of three million, not only required a strike vote 
before a strike could occur, but also provided 
that union membership indicate by ballot 
whether they wished either to continue or to 
end a strike in progress.’’ In many constitu- 
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tions (with a membership of nearly 7 million) 
international officers were empowered to end 
strikes, with sanctions of either disciplining 
locals, or withdrawing strike benefits 

" The examiner's opinion, which subsequently 
was sustained by the NLRB, stated The issue 
raised by the Union was not the right 
of the company to bargain for a no-strike 
clause, nor whether there should be such a 
clause in the contract, but as to who should 
decide whether to authorize the union's strike 
a question ordinarily reserved to an organiza- 
tion's membership or officials This seems to 
me predominantly to be an issue as to internal 
union administration, and not one reflecting a 
condition of employment.”’ The Board was 
reversed by the Court of Appeals for the Sev- 
enth Circuit 
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“No, sir. The government has no inten- 
tion of departing from the established tradi- 
tion in this country, under which the trade- 
union movement is left to manage its own 
affairs to the fullest possible extent without 
government interference. I am advised that 
the disadvantages of your proposal would 
outweigh 


Great Britain, up to World War II, had 
well-developed, collectively 


greatly any advantages.” 


organized and 
collectively bargained labor-management re- 

With the advent of 
wartime legislation enacted to 
avoid the interference with war production 
by stoppages due to labor disputes. This 
law, however, did not provide for any strike 
balloting It is a mark of the maturity 
of the English in labor-management 
tions that the provided 
for war emergency 
provided for the related question of prevent- 
ing any inflationary increase in the cost of 
would 


lations. the war, emer- 


gency was 


rela- 


: : 
same law which 


labor measures also 


because such a movement 
destructive effect on 
and industrial peace.” 


living 
have a wage levels 

Primarily, Great Britain relies on volun- 
tary collective bargaining rather than gov- 
ernment interference by types of laws such 
as we this paper. The 
English experience, because of this ap- 
proach, it is believed, was an outstanding 
one compared to the United States experi- 
reducing industrial strikes. The 
strikes and lockouts as a 
resolving labor disputes has 
steadily the past 50 
in England with this system of voluntarism 


are discussing in 


ence in 
incidence of 
method of 
declined over years 
(See British Information Services Reference 
Division, August, 1953, “Labour Relations 
and Working Conditions in 
peciaily pages 18 to 20.) 


Britain,” es 


In Canada there was no strike vote bal 
ioting experience prior to World War II] 
During the war the government issued some 
wartime orders which forbade strikes until 
after fact-findings by the National Labour 
Council had been sent to the 
and then only after notice and a secret ballot 
in which a majority of all employees affected 
voted for a strike. The Industrial Relations 
and Disputes Investigation: Act of 1948 
provided that where there was a collective 


government, 


bargaining relationship with an employer, 
no strike could take place, nor could a trade 
union take a strike 
participate in the taking of a strike vote 


vote or authorize or 


of the employees in the unit unless there 
were compliance with certain mediation and 
conciliation procedures. It 
that the strike 
internal union 


should be note d 


vote was an 


referred to 
vote and not one conducted 
by the government. A number of the prov 
inspired by the Taft 
Hartley developments, however, have adopted 
ballot laws. Such been 
adopted in the provinces of British Colum 
bia, Alberta and Nova Scotia. The British 
Columbia one, however, provides that the 
mediation body direct 
There is no compulsion.‘ 


inces of Canada, 


strike laws have 


may such a vote 

In New Zealand, despite laws which made 
strikes and lockouts illegal up to World 
War II in cases only where there were labor 
find no 

laws During the war, 
“The Strike Lockout and 
Regulations of 1939” was en 
acted. It provided that all strikes and lock 
outs and othet 
prohibited and 
quired. 


awards or industrial agreements, we 
ballot 


a measure called 


compulsory 
Emergency 


interruptions in work were 
compulsory arbitration re 
Compulsory arbitration is handled 
court 
conditions of all 
minimum wage rates. 
no strike ballot provisions were 


which regulates in 
kinds as 


In this law, likewise, 


by an arbitratior 
dustrial well as 
included 
In passing, it should be noted that the com- 
pulsory arbitration laws of New Zealand 
had not caused the end of strikes. New 
Zealand has had hundreds of strikes. Aus- 
tralia, which had a law, had 
more strikes in proportion to its industrial 
population than any other country.“ 


similar has 


Administrative and Cost Factors 


Serious questions have been raised as to 
the feasibility of administering a strike bal 
lot law. The prime difficulty which con- 
cerned Senator Ives in the Senate discussion 
was the question as to what precisely was 
to be submitted to the voters. His concern 
was based on the fact, which labor rel 
experience 


ations 
fundamental, that 
very frequently the last offer of an employer 
hour. A 
example, the 
wou'd take weeks 
to establish. This 
rigidity obviously is incon- 
sistent with the give and take of good labor- 
management relations. 


dictates is 
or a union comes at the eleventh 
strike ballot involving, for 
United Mine Workers 
of administrative effort 
administrative 


For the past two years, it has been esti- 
mated, over 5,000 strikes occurred in the 





® Ministry of Labour and National Service, 
Wartime Industrial Relations Handbook (1944). 

*# Chrysler, Labour Relations and Precedent in 
Canada (1949). 


Compulsory Union Balloting 


*“Oxman, Labour Legislation 
tion in New Zealand. 


and Organiza- 





United States, with an average of over 4,700 
per year during the five with 
an involvement for the same period of over 
2,700,000 workers per year. 
that there are no exact figures on the actual 
cost of conducting a strike vote. In the 
1945 appropriation hearings of Congress, 
the NLRB presented certain cost figures. 
These figures were indecisive because of the 
administrative variations from strike ballot 
to strike ballot. The estimate of conducting 
the nation-wide strike vote in the bituminous 
coal industry under the War Labor Disputes 
Act $164,131, or 50 cents per vote. 
These not reflect the cost in- 
A Senate committee, in 
Taft-Hartley Act in 
the union 
construction in- 


past years, 


It is conceded 


was 
figures do 
creases since 1943 
a study entitled “The 
Action,” estimated that 
security elections in the 
dustry cost as much as $30 to $40 a ballot 
The Ballot 
balloting association whose experience for 
the most part has been limited to internal 
union elections, has reported that its costs 
are much than those indicated 
but, it is submitted, this is no precedent for 
the cost of holding strike vote ballots where 
the balloting would take 
cases in numerous communities and under 
conditions. In 


some of 


Honest Association, a private 


less above, 


place in some 


connection, it 
Purtell’s 


this 
Senator 


adverse 
has been proposed, in 
amendment, that voting 
dures be provided so that and 
agencies could conduct strike ballots. This 
might reduce somewhat, but the 
amount of reduction is uncertain, especially 
in view Of the fact that the bills would be 
the responsibility of the federal government. 


alternative proce- 


state city 


costs 


The Real Problem 

Secretary of Mitchell, before the 
Senate Labor and Public 
Welfare, the strike ballot 
proposal was an experiment in democracy 
and therefore shouid be experimented with. 
We like the retort of Senator 
to this contention, namely, that there should 
be more concentration on creating 
cratic conditions within labor unions 


Labor 
Committee on 


contended that 


rather Ives 


demo- 
»ena 





tor Ives was particularly critical of the 


responsibilities by the 


shirking of union 
rank-and-file We add 
that the Section 8(a)(3) limitations on union 
the 
ployee does not have to take union mem 
bership, but may 
union dues, is a contribution to the failure 
ot rank-and-file 
of unions. 


average members 


security with end result that an em 


tender the equivalent of 


participation in the affairs 


Every decent labor or management pat 
ticipant 
tions. 


labor rela 
Mitcheil and 
Weeks in 


unions, 


democracy in 
with 


desires 
We join 


Secretary of Commerce 


Secretary 
urging 
more democracy in labor but we 
differ 


method of obtaining it 


with them on their proposals as a 


We suggest rathe 
that there be an extension of equity jurisdic 

tion of federal and state courts with respect 
to discipline of members by locals and locals 
by international unions; also, that there be 
more equity remedies available with respect 


to contested union elections.” Considerable 
the 


hostile o1 


contributions to protection of minority 


members against unfair discrimi 
nation by a union 
of the workers been 
Board and the courts.” We 


consideration in the 


representing a majority 


have made by the 
also urge that 
name of democracy be 
the enactment of antidiscrimination 
New York 
have, and which are operating 
in limiting 


ions and employers. 


given to 
laws such as and Connecticut 
successfully 
discriminatory 
We 
the proposals of Senator Lehman to amend 
Taft-Hartley by 
8(a)(6), 
tory practices and 
in the Taft-Hartley 
regulations 


practices by un- 


strongly support 


providing a new section, 


which would prohibit discrimina 


essentially incorporate 


Act the wartime FEPC 


One of the limitations upon democracy in 
unions is the blight of We 
submit that the climate of industrial 
relations ofttimes contributed te, 
the this 


labor 


racketeerism 
moral 
has and 
appearance of malig- 
We 


who declared in a special 
message to the New York State 


encouraged, 


nancy in relations agree with 
Governor Dewey, 


Legislature 


(Continued on page 160) 





* For cases discussing above contention, see 
Dusing v. Nuzzo, 177 Misc. 35, aff'd, 263 App. 
Div. 59: Bricklayers, Masons & Plasterers Inter- 
national Union v. Bowen, 183 N. Y. S. 844, aff'd, 
198 App. Div. 967 (see also 278 F. 271): Rodier 
v. Hubbell, 232 App. Div. 531; Shapiro vw. Gehl- 
man, 244 App. Div. 238, mod., 269 N. Y. 517 

“* Wallace Corporation v. NLRB, 9 LABOR 
CASES { 51,187, 323 U. S. 248; Steele v. Louisville 
& Nashville Railroad Company, 9 LABOR CASES 
§ 51,188, 323 U. S. 192; Tunstall v. Locomotive 
Firemen and Enginemen, 9 LABOR CASES 
{ 51,189, 323 U. S. 210. See also work cited at 
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for discussion of 
Trade Union 
Civil Liberties 
solution to anti- 


footnote 38, at pp. 67-72, 
Report of the Committee on 
Democracy of the American 
Union (1941), for interesting 
democratic conduct of unions: and 1943 study, 
Democracy in Trade Unions—A Survey, with a 
Program of Action. See also Summers, ‘‘Disci- 
plinary Procedures of Unions,’’ 4 Industrial and 
Labor Relations Review 15 (1950); Summers, 
“The Right to Join a Union,"’ 47 Columbia Lau 
Review 33 (1947); Aaron and Komaroff, ‘‘Statu- 
tory Regulations of Internal Union Affairs,’’ 44 
Illinois Law Review 631 (1949). 
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Decisions of Courts and 
Administrative Agencies 








HE LATEST ACTION in the oft-tried 
Richman Brothers Company case was re- 
corded on January 26, 1956 (26 LaBor CASEs 
{ 69,720); when an Ohio court of appeals 
held that a state court has jurisdiction in a 
suit by an employer for injunctive relief 
against a union, even though the employer 
is within the coverage of the NLRA, where 
it is alleged that the union engaged in mass 
picketing, unlawfully obstructed streets and 
highways, and blocked entrances to the 
employer’s business establishments. 
Like Hill v. Florida, International Union 
v. O’Brien, Amalgamated Association v. Wis- 
consin, Garner v. Teamsters and Weber v. 
Anheuser-Busch, Inc., this is another stepping 
murky 
federal and state relations involving labor 


stone for crossing the waters of 

Richman’s labor problem first began 
March 31, 1951, when the Amalgamated 
Clothing Workers of America picketed the 
Richman The pickets paraded im- 
mediately in front of the entrance carrying 
banners stating that Richman clothes are 
not union made and bear no union label. 
a (b) from time to time since March 31, 
1951, Amalgamated and others have 
caused and continue to cause, in addition to the 
picketing ... special sporadic picketing demon- 
strations to be made immediately in front of 
certain of plaintiff’s stores in certain of the 
larger cities including Cleveland, Ohio. On 
such occasions as many as 15 to 20 and in some 
instances more persons, at times singing and 
shouting, mill about in a closely-formed group 
to and fro in front of the main entrance of the 
picketed store during a substantia! portion of 
the store’s business hours on a particular day 
or evening. None of such pickets is an em- 
ployee of the plaintiff. Such pickets carry 
banners, signs on long poles and inflated bal- 
loons on long cards bearing printed inscriptions 
; On such occasions, the pickets, by their 
conduct and with the aid of their long poles 


Labor Relations 


store. 


and cords, create confusion in front of the 
picketed store and so block the entrance to the 
picketed store as to divert much of the pedes 
trian traffic on the sidewalk 
the entrance.” 


mutwardly from 


The injunction suit 
court, but 
federal court. 


was originally filed 
was removed to a 
The federal court (23 LABor 
1953) remanded 


in a State 
Cases { 67,500, January 7, 
the case to the state court on the ground 
that the federal lacked 
to grant the relief requested. That decision 
was affirmed by the United States Court of 
Appeals for the Sixth Circuit (25 LaBor 
Cases § 68,267, March 30, 1954) and by the 
United States Supreme Court (27 Lasor 
Cases J 69,080, April 4, 1955). In the mean- 
time, the state court had issued a temporary 
injunction pending trial (23 LaBor 
{ 67,535, April 14, 1953). However, the 
state court later vacated the injunction and 
dismissed the suit on the ground that it 
lacked jurisdiction, because the alleged mis- 
conduct of the union was a violation of the 
Taft-Hartley Act as well as of state law 
(28 Lapor Cases § 69,320, June 27, 1955). 
This decision was reversed and remanded 
by the Ohio Court of Appeals. 


court jurisdiction 


CASES 


By this last action, the cause is reinstated 
for trial on the merits, and that’s the latest 
stitch in Richman Brothers 


Injunction v. Picketing 

Another picketing case just reported is 
that of Vogt, Inc. v. 
Cases { 69,747. Picketing in Wisconsin is 
unlawful if for the purpose of coercing an 


Teamsters, 29 Lapor 


employer to force his employees to join a 
union. The employees had previously been 
contacted individually by the union and had 
indicated that they did not want to join it, 
so the picketing was enjoined. 
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The much discussed Kohler Company case 
(United Automobile and Agricultural Imple- 
ment Workers v. WERB, 28 Lapor CAseEs 
7 69,191) will now be heard by the Su- 
preme Court. The another one 
involving violent picketing in violation of 
state statute. The whether state 
courts may enjoin under state law conduct 
that has been made an unfair labor practice 
by federal act. Appellant contends that 
Wisconsin may not, under its Employment 
Peace Act, enjoin conduct of a labor 
organization. 

The Court in the 
that exclusive primary jurisdiction to pass 
on union picketing is delegated by the 
Taft-Hartley Act to the NLRB. The 
NLRA does not deprive a state of juris- 
diction to restrain union conduct which 
amounts to breach of the peace. 

The enforcement 
circuit court was the same as in the Allen- 
Bradley case (3 Lapor Cases § 60,215, sus- 
tained 5 Lapor Cases 9 51,135). In the still 
more recent Weber v. Anheuser-Busch case 
(27 Lapor Cases { 69,064) it was held that 
the state’s jurisdiction to enjoin union con- 
duct had the picketing been or threatened 
to be violent, is not impaired by the NLRA. 
Once can be seen that areas pre- 
empted by federal authority and thereby 
withdrawn from state power are not 
ceptible to easy delimitation. 


case is 


issue is 


has pointed out 


past 


order issued by the 


again it 


sus- 


Creduiity v. Credibility 


The Contract Battery Manufacturing Com 
pany case, just recently decided (29 LABor 


Cases { 69,730), is interesting not so much 
for its holding, but for the opposite views 


of truth expressed in the majority and 


truth 
north 


can- 
and 


dissenting opinions. Obviously 
not, like a highway, go both 
south. The employer felt that the examiner 
and the NLRB had reached their decision in 

“All 
There- 


syllogistic reasoning: 
bosses are liars. This man is a boss 


fore, this man is a liar.” 


the case by 


The employer urged the Fifth Circuit to 
carefully consider the record in the case 
because the Board had “reached their con- 
clusions by the simple expedient of 
ing all of the petitioner’s witnesses to be 


dec lar- 


liars, while clothing the union’s witnesses 


with a virtue which no doubt would su: 


prise their friends and associates ; 
The numerous instances in which the trial 


examiner made findings and 
drew doubtful 


credibility of the 


questionable 


conclusions concerning the 


witnesses and misinter- 


1 


preted or misunderstood the 
should lead the court to especially scrutinize 


testimony, 


those decisions and findings on review 


The majority Board. How- 
ever, one justice dissented, stating: “I am 


upheld the 


unable to join my brethren in adopting the 
findings of the Board based upon the ex- 
aminer’s report because I find no 
upon which they can be 
before us_ both 
Counsel 


believable 
evidence rested 
In the argument 
agreed that the General 
case unless the testimony of the 
Wallace [who supposedly was hired to keep 
certain other employecs under surveillance 


sides 
had no 


witness 


and report on them to management] was 
believable. I think his testimony is in- 
herently incredible and 
and that, with it, the whole case falls.” 


must be rejecte d 


the eyes of the dissenter, the 
“All spies are liars. 


Possibly, in 
svllogism should read 
Therefore, he 


This man is a spy. is a liar.” 





THE STRIKE BALLOT AND OTHER COMPULSORY UNION 
BALLOTING——Continued from page 158 





in 1954, in connection with the harness race- 
track scandals, that only a few of the un- 
ions had racketeers in them. We suggest 
that the Kefauver investigations and the 
New York State Crime Commission reports 
indicate a great lack in morality amongst 
the community, employer and unions in 
those situations where working men were 
victimized directly by their crooked union 
labor leaders, and indirectly by lower stand- 
ards of employment. 
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We strongly urge addressing ourselves to 
these problems of labor relations in an at- 
tempt to obtain more trade union democ- 
racy. We submit that it is along these paths 
that democracy in trade unions can be ob- 
tained, rather than on the paths of strike 
vote ballots, and other limitations on the 
rights of working men to organize collec- 
tively, to bargain collectively and to engage 
in concerted activities, including the funda- 


mental one of striking. [The End] 
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Problems 





Principal Activities 


Justice Oliver Wendell Holmes 
his inimitable phraseology: “A word is not 
a crystal, transparent and unchanged, it is 
the skin of a living thought and may vary 
greatly in color and content according to 
the circumstances and the time in which it 


said in 


is used.” 


Just what was the living thought Congress 
encased in the words “principal activities,” as 
used in the FLSA? In certain 
workers in a storage battery manufacturing 
plant and in the case of certain workers in 
a meat packing plant, the district court said 
it was one thing, the circuit court of appeals 
said the had a different meaning, 
and this, coupled with the need of a defini- 
tion for these two words, was sufficient rea- 
son to ask the Supreme Court to pour some 


the case of 


words 


meaning into them. 

The FLSA provision for the payment of 
overtime computation first of 
regular hours, which in some jobs requires 
taking into consideration all the activities 
of the employee from the time he arrives 
at the employer’s premises until he leaves. 


requires a 


We know that time spent during regular 
working hours in or because of the follow- 
ing is noncompensable: 

Absences. 

Charitable work not supervised by em- 

ployer. 

Idle holidays. 

Meal periods which involve no duties and 

which are not unreasonably short. 

Medical attention during absence for in- 

jury previously incurred while working 
and which prevents return to work. 

Shut-downs of regular recurring periods 

of one-half hour or more in which em- 
ployees are freed of duties. 


Wages .. . Hours 


Sleeping time: 
(1) of firemen on 24-hour shifts; 
(2) of truck drivers while relief drivers 
are on duty 
Voting time (however, state laws might 
require compensation ). 
Waiting 
(1) between work periods when em- 
ployees are free to leave premises 
for own purposes; 
(2) by outside employees of definite 
periods of one hour or more 
We also know that time spent before and 
after work hours in the following activities 
is compensable: 
Bank employees required to remain until 
official audit is finished. 
Caring for tools if a part of principal 
activities. 
Changing clothes if required by nature of 
work. 
Contests: 
(1) to design new tools; 
(2) to plan advertising 
(3) to secure new business; 
(4) to speed up operations 


compaigns; 


Distribution of work to work ‘benches. 

Emergency work. 

Homework under 
with employer. 

Make-ready work. 

On-call time where liberty is restricted 

Preparatory work if a part of principal 
activities. 


independent contract 


Preshift and postshift activities: 
(1) inspectors’ shift-change duties; 
(2) nonexempt supervisors’ shift-change 
duties. 
Theater reviews by newspaper reporter. 
Training in use of new machinery for 
particular job. 
Travel between work site and place of 
employment when making an extra call. 
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We know that time spent before and 
after working hours in the following ac- 
tivities is noncompensable. 
Changing clothes if for employee’s con- 
venience. 
Grievance conferences voluntarily attended 
Homework of which 
knowledge or no means of acquiring 
knowledge. 
Medical attention for injuries previously 
incurred while working. 


employer has no 


On-call time where employee is not re 
stricted but number. 
Pre-employment tests. 


leaves telephone 
Putting away tools if reasonable time is 
allowed therefor during regular hours 
Residence on employer’s premises but 
freedom for personal pursuits. 

Suggestions of a casual nature. 

Time between whistle and start of work 

Traveling: 

(1) from home to work site and vice 
versa; 

(2) from plant gate to work site and 
vice versa; 

(3) to and from dressing room 

Unauthorized overtime if prohibited and 

without employer’s knowledge. 

Vocational training if voluntary. 

Waiting: 

(1) in pay check line; 
(2) to ckeck in or out; 
(3) to start work at designated period. 

Washing up cr showering under normal 

conditions. 

The period in which these activities take 
place is regulated by either the FLSA or 
the Portal-to-Portal Act. Those activities 
which take place at the beginning and the 
end of the work day are governed by the 
provisions of the Portal-to-Portal Act. The 
enactment of this law became necessary 
and urgent because of a multitude of class 
suits which were being filed against em- 
ployers following the decision in the Mt 
Clemens Pottery Company, 11 Laxpor Cases 
4 51,233. The Portal-to-Portal Act bars em- 
ployees’ suits for compensation for time 
spent on preliminary and postliminary ac- 
tivities unless such activities are compen- 
sable under contract, custom or practice. 

In the two cases decided last month by 
the Supreme Court (Steiner v. Mitchell, 29 
Lagpor CAses § 69,711, and Mitchell v. King 
Packing Company, 29 Lapor Cases { 69,712) 
it was held that “activities performed either 
before or after the regular work shift, on 
or off the production line, are compensable 
under the portal-to-portal provisions of the 
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Fair Labor Standards Act if those activi 
ties are an integral and indispensable part 
of the principal activities for which covered 
workmen are employed and are not specific- 
ally excluded by Section 4(a)(1).” 

The precise question is whether workers 
in a battery plant must be 
of their “principal activities” for the 
required for changing clothes at the be 
ginning of the shift and for showering at 
the end of the shift because extensive use 
dangerously and toxic 


paid as a part 
time 


is made of caustic 


materials (acids) 


The employees are compelled by vital con 


siderations of health and hygiene to change 


clothes and to shower in facilities which 


state law requires their employer to provide 
The employe r operates a plant where auto 
motive-type wet storage batteries are manu 
factured They are sold in_ ititers 
All of the production 
customarily work 
chemicals used in the plant 
lead lead 
peroxide and sulphuric acid 


commerce employees 
with or near the various 

hese include 
oxide, suiphate, lead 


me tal, lead 


The primary ways in which lead poison 


ing is contracted are by inhalation and in 
gestion, that is, by taking in particles through 
the nose or mouth, an open cut or sore, or 
any other body The risk is “very 
great” and even exists outside the plant be 
cause the lead dust and lead fumes which 
are prevalent in the plant attach themselves 
to the skin, clothing and hair of the em 
Even the families of battery work 


cavity. 


ployees 
ers may be placed in some danger if lead 
particles are brought home in the worker's 
clothing or shoes. Sulphuric acid in a bat 
tery manufacturing plant is also a hazard 
It is irritating to the skin and can 
severe burns. When the acid contacts cloth- 
ing, it causes disintegration or rapid deterio- 
ration. Moreover, the effects of sulphuric 
acid make the employee more susceptible 


cause 


than he would otherwise be to contamina- 


tion by particles of lead and lead compounds 


All battery manufacturers try to 
mize these hazards by plant ventilation, but 


mint 


ventilation alone is not sufficient to avoid 


the dangers of lead poisoning. 

In this case. the employer did not pay 
for the time which its employees spent in 
changing their clothes or showering, which 
amounted to 30 minutes a day—ten minutes 
in the morning and 20 minutes in the after 
noon—for each employee. 

The employer contended that these activi- 
ties fall without the concept of “principal 
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United Press Photo 


This plactic, balloon-like attire, in 
vogue at a_ plutonium-producing 
plant, provides a protective barrier 
against radiation in ‘‘hot'’ areas and 
permits a man to determine the ex- 
tent of contamination and do clean- 
up and maintenance work in such 
areas. The ‘“‘train’’ in the rear is a 
flexible plastic tunnel leading from 
suit to entrance port in the wall!. It 
provides air and serves as an en- 
trance and exit passage. An air 
mask is used only if the suit becomes 
torn or punctured. Suit and tunnel 
remain inflated because the air in- 
side the contaminated area is ct a 
lower pressure than the air outside. 





activity” and that, being performed off the 
production line and before or after regular 
shift hours, they are not compensable. 
“On the whole it is clear, we think,” held 
the Supreme Court, “that while Congress 
intended to outlaw claims prior to 1947 for 
wages based on all employee activities un- 
less provided for by contract or custom of 
the industry, including, of course, activities 
performed before or after regular hours of 
work [the Portal-to-Portal Act] it did not 
intend to deprive employees of the benefits 
of the Fair Labor Standards Act where an 
integral part of and indispensable to their 
principal activities.” So, the term “principal 
activity or activities” embraces all activities 


Wages ... Hours 


which are an integral and indispensable part 
of a principal activity, and, in this instance, 
changing clothes and showering fall within 
this category and are compensable. 

In the packing company case, the knife 
men perform various butchering operations, 
12 or 14 of killing 
and the others in the room 
Various knives and three 
saws are used in the butchering operations 
Some of the knives are furnished by the 
knifemen under the terms of their employ 


working in the 
cutting 
types of electric 


them 
room 


shaving, 
siding 


These are the boning, the 
the legging and the skinning or 
knives. The saws and the more expensive 
loin pulling, ham skinning, shoulder trim- 
ming and sparerib knives, are furnished by 
the employer. All of the knives, as well as 
the saws, must be razor sharp for the proper 
performance of the work. A dull knife 
would slow down production, which is con 
ducted on an assembly line basis, affect the 
appearance of the meat as well as the quality of 


ment 


the hides, cause waste and make for accidents. 


Though the entire cost of keeping the 
saws in proper condition is borne by the 
employer, the knifemen are required to 
sharpen their own knives outside the sched- 
uled shift of eight hours, and for this ac- 
tivity they are not The 
sharpening of these knives is done either 
before or after the work shift or during the 
lunch hour in a room equipped with an 
emery wheel and grindstone. A knifeman 
ordinarily sharpens from two to four knives 
a day. At the time a man is hired for, or 
promoted to, a knife job, it is understood 
that he will be required to sharpen knives 
He is expected to perform that task as well 
as other tasks connected with the job. 


compensated 


The knifemen are paid by the hour and, 
excluding the knife-sharpening time in con- 
troversy, they work eight hours a day, five 
days a week. 

“We believe,” the Supreme Court ruled, 
“the facts clearly demonstrate that the knife- 
sharpening activities of these workmen are 
an integral part of and indispensable to the 
various butchering activities for which they 
were principally employed, and that they 
must be compensated for by respondent in 
compliance with the Fair Labor Standards 
Act, as amended by the Portal-to-Portal 
Act, and as construed by us today in Steiner 
v. Mitchell. Because the decision of the 
court below, resting 
neous reading of Section 4, is not in accord- 
ance with our construction, the judgment 
must be reversed and remanded for pro- 
ceedings not inconsistent herewith.” 


sclely upon an erro- 
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HE PROS AND CONS of compulsory 
aired with 
After all 
have been expressed, whether to adopt or 
not to adopt this means of settlement of 
labor disputes is still the question. In 
a narrower area—that of compulsory arbitra 
tion in the public utilities industry—there 
has been adoption by 
system of compulsory 


arbitration have been much 


vigor by those concerned. views 


states of a 
labor 


some 
arbitration of 
disputes. 

Probably one reason for a slowness on 
the part of states to proceed in like manner 
is that effort to 
pute runs afoul of the federal government’s 


their resolve a labor dis- 


jurisdiction over interstate commerce. 
The 


includes 


general definition of “public utility’ 


any person, partnership, associa 
tion or corporation engaged in the business 
of producing, distributing 


wise furnishing electric light or power, heat, 


selling or other 
gas, steam, water, transportation or commu 
nication, Or any one or more of them to the 
people in a particular The New 
Jersey act, in addition to the above defini- 


State. 


tion, regulates pipeline companies, ferries 


and steamboats, railroads, bridge comipanies, 
and Kansas 
regulates trolley lines, street, electrical or 


autobusses sewer companies. 


motor railways, and dining car companies. 


Most of the survey which follows is based 
memorandum of the Re 


Arkansas 


research 
Department, 


upon a 
search Legislative 


Council: 


Laws of states that provide for voluntary 
arbitration.—Most state statutes contain no 
compulsory or coercive form of regulation 
of labor disputes in industries that are 
affected with a_ public Thirty 
states provide for mediation or arbitration 


interest. 


only when requested by one or both of the 


parties to a labor dispute. Some of these 


164 


states have provisions authorizing the gov 


ernor or various state agencies to offer 
assistance in promoting collective bargain 
ing, conducting hearings, making investiga- 
tions and encouraging voluntary arbitration. 
authority is provided 


In some instances, 


for making these findings public 
In Colorado and Kentucky, either 
labor may request a state board 


man 
agement or 
to arbitrate the dispute; however, the par 
ties must agree to maintain the status quo 
mediation. As in the other 


of the board i not 


during 
the decision 
unless the 


bound 


parties agree in 


Parties to a labor dispute in Minnesota 
are required to give notice of a1 


lock 


conference can be 


intent to 
that a conciliation 

If the dispute 
affected with a 
conciliator shall 
power t 


strike or out so 
arranged 
is in an industry that is 
public interest, the 


notify the governor, who has the 


labor 
appoint a commission of three to investigate 
the dispute Although the must 
maintain the staius quo during the 


parties 
investiga 
commission 1s not 


tions, the decision of the 


binding. 
Michigan 


em- 


In case of any labor dispute in 
hospital or public utility 
Mediation 


investigate the 


involving 


ployees, the Labor Board may 


intervene and disturbance 


The 


dispute to be submitted to a 


governor has the power to cause the 
special com 
mission consisting of three disinterested 
persons appointed by him and two nonvot- 
designated by the disputing 
commission 
public. If 
status quo 


attorney 


ing members 
The 
are not binding, but are 
do not maintain the 


proceedings, the 


findings of this 
made 


parties 


the parties 
pending 
general is authorized to obtain an injunction. 
punishable 


thes 
Violations of the injunction are 
by a fine not to exceed $10,000 per day. 
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Laws of states providing for compulsory 
regulation of labor disputes.—Nine states 
have adopted legislation for compulsory 
arbitration of labor disputes in public utili- 
ties; one state provides for a 
such industries in case of strikes and lock- 
outs; and one state prohibits picketing or 
with the public 
This legislative activity reflects the 

public concern regarding labor 

and indicates that many state 
legislators are convinced that industrial 
effected by compulsory 


interference service of a 
utility. 

growing 
disputes 


peace can only be 
regulation. 


Particularly important is the interplay of 
state and federal labor controls. In 
areas, the federal government has 
pletely occupied the field of regulation of 
industries in A Wis- 
consin compulsory arbitration law was de- 
unconstitutional as applied to the 
regulation of a local utility affecting inter- 
conflict 
Act 
cited 
Labor 


some 
com- 


interstate commerce. 


clared 


commerce because it was in 


National 
CASES 


state 
with the 
(19 Laser 
after the 
Relations 


Labor Relations 
{ 66,193). Cases 
passage of the National 


Act maintain that the states are 


precluded from regulating controversies that 


affect interstate commerce (Perez v. Tri- 
filetti, 26 Lapor Cases { 68,613, 74 So. (2d) 
100 (1954)). scope of the 
coverage of any statute proposing to regu- 
late disputes in public utilities will be limited 
by various federal legislation. The Nebraska 
definition of a “public utility” 
that it does not include 
and businesses over which the United States 


Therefore, the 


expressly 
states industries 
has assumed exclusive regulation and con- 
trol. Sevetal other states specifically ex- 
clude their definition. 


The statute 
typical definition of “labor dispute”: 


railroads from 


Massachusetts contains a 


“*T abor dispute’ includes any controversy 
rates of pay, hours or 


conditions of 


concerning wages, 


terms, tenure or employment, 
or concerning the association or representa- 
tion of persons in negotiating, fixing, main- 
taining, seeking to arrange 
terms or conditions of employment, regard 
disputants stand in 


changing, or 


less of whether the 


proximate relation of employer and employee.” 


vary in the 
which 


The procedures different 
states in the manner in regulation 
by the state of labor disputes is employed. 
Ordinarily, free and uncontrolled collective 
bargaining is encouraged. It is only when 
the collective bargaining reaches an impasse 
that the state ventures active assistance in 
the form of regulation. Either party will 


Arbitration 


seizure of 


notify the governor or the appropriate state 
stalemate in the collective 
The 


state labor agency then appoints a concili- 


agency of the 


bargaining process. governor or the 


ator. In some states the conciliator is 


selected from a panel designated by labor 


and management groups, in others from a 


panel selected by the governor, and in 
others from a panel designated by the state 
labor agency. If the conciliator is unabk 
to settle the dispute, notification is given 


the governor. 


then 
The 


varies in the 


The disputing parties are required 
to submit to arbitration 
for establishing 
different 
duty on the governor to appoint the board 
from a panel of arbitrators designated by 
the governor. Another method calls for the 
governor to appoint one 


procedure 
arbitration 
One method 


states. imposes the 


member, with each 
of the two disputing parties selecting one 
member. A variation of the latter method 
empowers the two members selected by the 
disputing parties to third 
member. In _ several permanent 
arbitration board 


designate the 
States a 
jurisdiction over all 
disputes; however, a 
dispute in 


has 


labor new board is 


selected for each most of the 


states. 


S¢ le cte d, 


It may conduct 


The arbitration board, however 
enjoys semijudicial powers 
has the 
the premises of the utility for such purposes; 


investigations and power to enter 
it may peruse books, papers and records of 
all persons 
may hold hearings and may issue subpoenas 
and 
the disputing 


opportunity to 


connected with the dispute It 


presence of witnesses 
Both of 


given a 


to assure the 
records it desires. 
parties are usually 
with counsel and to 


be heard present 


evidence. 


The findings of the arbitration board are 
usually made public and bind the 
for a year, unless there is a mutual sett 
ment of the dispute. 
for right of appeal by either party, although 
Massachusetts authorizes only the state to 
appeal. 


parties 
le 


Provision is included 


Penalties are provided by all the states 
to insure compliance with the 


Five states—Kansas, Massachusetts, 


arbitration 
laws. 
Missouri, New Jersey and Virginia—do not 
stop with provisions for penalties for viola- 
tions of the laws relating to arbitration of 
labor disputes in public utilities; they go 
farther, and authorize the governor or com- 
missioner of labor to seize the public utility 
and operate it under supervision in 
the event the disputing parties fail to abide 
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State 





by the orders of the arbitration board, or 
in any situation where a work interruption 
or stoppage appears to be imminent. Oper- 


ation by the state is continued until such 
time as the disputing parties effect a settle- 
ment of their difficulties and can prove that 
they are able to provide normal, uninter- 


rupted service. 


Arkansas.—All public utilities in this state 
operate under a franchise, charter or cer- 
tificate of public convenience and necessity 
issued by a municipality or the Public 
Service Commission. However, there is no 
statutory authority given to the municipali- 
ties or the Public Service Commission to 
exercise any type of jurisdiction over dis- 
putes between labor and management; to 
serve as mediator, conciliator or arbitrator; 
or to conduct investigations of strikes or 
lockouts. Nor is there any provision in 
the Arkansas law which prohibits work 
interruptions in public utilities. 


The commissioner of labor is empowered 
tc act in a mediatory or conciliatory capa- 
city only when requested to do so by 
written invitation of one of the parties to 
the dispute. The commissioner may offer 
his services as arbitrator in the event of a 
work stoppage or threatened work stoppage; 
however, the parties to the dispute do not 
have to accept any offer of arbitration. 
Therefore, the method of handling labor 
disputes in Arkansas is similar to that of 
the majority of the states in that only a 
voluntary procedure is employed. 


Florida—The Florida statute is fairly 
representative ot those states providing for 
compulsory arbitration. The public policy 
of Florida demands that labor disputes in 
public utilities be settled without interrup- 
tion of services necessary to the health, 
safety and well-being of the citizens of 
Florida. The public utility employers and 
employees are encouraged to settle their 
disputes through collective bargaining. How- 
ever, if in any case the collective bargaining 


process reaches an impasse and if the dis- 


pute, if not settled, will cause the inter 
ruption of the supply of a service on which 
the community is so dependent that severe 
hardship would be inflicted on a substantial 
number of persons, the governor is em- 
powered to appoint a conciliator to attempt 
to settle the dispute. If the conciliator fails 
to settle the controversy within 30 days of 
his appointment, he must make a report to 
the governor, who may either extend the 
time of conciliation or appoint a three-man 


arbitration board. This board consists of 
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one public member chosen by the governor 
and one member designated in writing by 
each of the disputants. A board is 
appointed for Both 
parties have the right to be present during 


new 
each labor dispute 
hearings by the board, personally and by 
counsel, and have the right to present such 
evidence as the board deems relevant to the 
issues in the controversy. Where wage 
rates and conditions of employment are in 
dispute, the board must establish rates and 
conditions that are those 
prevailing in similar work in the 
adjoining labor market areas. A 
a majority of the 
the parties one year from the date the order 
is filed in the circuit court; however, such 
mutual 


comparable to 
Same or 
decision 
binds 


reached by board 


order may be changed by consent 
or agreement of the parties 

Either circuit 
court for review, 
that the order is not supported by the 
dence, that the board exceeded its powers, 
that the parties were not given reasonable 
opportunity to be heard, or that the order 
was procured by fraud or unlawful means. 
Any interested 
supreme court. 


may petition the 
but only on the 


party 
ground 
evi- 


party may appeal to the 


Violation of the act by any member of a 
group of employees acting in concert, or by 
any employer, is a misdemeanor, punishable 
more $1,000 o1 by 
imprisonment in the county jail for not 
more than 12 months, or both. Further, 
the union or utility may be fined for strikes 
or lockouts up to $10,000 per day 
day’s interruption of service 


by a fine of not than 


for each 


viola- 
courts 


Individuals adversely affected by 
tions of the act may 


to enjoin such violations; 


petition the 
however, no court 
fas power to issue process to compel an 
individual employee to render labor or serv 
ice or to remain at his place of employment 
without his consent. The right of employees 
to quit, except in concert with others, is 
expressly guaranteed. 


Indiana.—The procedure employed in In- 
diana for settling labor disputes in public 
utilities is very similar to the Florida pro- 
visions. However, the Governor of Indiana 
appoints a panel of ten persons to serve as 
conciliators and a panel of 30 persons to 
serve as members of the board of arbitra- 
tion. When the collective bargaining proc- 
esses reach a stalemate, the governor appoints 
a conciliator from the conciliator’s panel. 
If this conciliator is unable to effect a settle- 
ment, the governor appoints three arbitra- 
tors from the 30 members of the arbitration 
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E. 1. du Pont de Nemours 4 Company 


Workers are provided protection in 
the presence of pneumoconiosis-pro- 
ducing, nuisance or toxic dusts by 
respirators like the one shown. 





panel. The only other difference between 
the Indiana and Florida laws is that viola- 
tions in Indiana are punished by a fine of 
not less than $500 and not exceeding $2,500, 
or by imprisonment in jail for six months, 
or by both. No penalty was enacted for 
illegal strikes or lockouts by the utility or 
the employees. 

Kansas.—The labor commissioner, on his 
own initiative, on the petition of either 
party to the dispute, or on the complaint of 
the attorney general or ten citizens of the 
community, has power to investigate the 
disturbance, make temporary orders and 
the status quo. The orders and 
findings of the labor commissioner are 
binding on the parties. Such terms, con- 
ditions, rules, practices, wages or standard 
of wages so fixed and determined continue 
for such reasonable time as may be fixed 
by the commissioner, or until changed by 
agreement of the parties. If one of the 
parties complies with the order in 
faith for 60 days, that party may apply for 
a modification, and the labor commissioner 
determines the application as 
originaily. It is unlawful for a utility to 
discharge or discriminate against an em- 
ployee because he was a witness before 
the commissioner or was instrumental in 
bringing the dispute to the attention of the 
commissioner. Any person violating the 
orders of the commissioner can be punished 


preserve 


good 


hears and 


Arbitration 


by a fine not to exceed $1,000, or by 
prisonment in the county jail not to exceed 
Any officer of a utility 
union 


im- 


one year, or by both. 
or any officer of a 
his influence to encourage anyone to violate 


labor who uses 


the act is guilty of a felony and may be 
punished by a fine not to exceed $5,000, or 
hard labor for a term 


both 

In case of a suspension of the operation 
utility that the public 
peace, the labor commissioner is authorized 


by imprisonment at 
not to exceed two years, or by 


of any will endanger 


to take over, control, direct and operate the 

utility. 
Missouri.—A 

composed of five persons 


board 


represent 


permanent mediation 
two 
ing management, two representing labor, 
public —§8. ap 
with the advice 
This board 


utilities 


and representing the 
pointed by the 
and consent of 
jurisdiction of 


one 
governor 
the senate has 


disputes in public 


All collective bargaining agreements must 
be in writing and must 
one year. If any 
change, a copy of such demands must be 
filed with the state board of mediation 
In the event that the 


utility and the representatives for collective 


continue tor at 


least party desires a 


management of a 


bargaining purposes shall. not have reached 
and executed a final writing 
as to all conditions of employment before 
the termination date of any existing con- 
tract, each party must designate a 
sentative as a public hearing panel member. 
These two persons then select a third dis- 
interested member. The panel is empowered 
to hold public hearings and make recom- 
mendations which are filed with the gover- 
nor. In the event the voluntary arbitration 
facilities do not settle the dispute, the parties 
must submit to compulsory arbitration. 


agreement in 


repre- 


Further, should either the utility or its 
employees refuse to accept and abide by 
the recommendations of the board and if a 
suspension of operations would endanger 
the public peace, the governor is authorized 
to take immediate possession of the plant 
for the use and operation by the State of 
Missouri in the public interest. 

It is unlawful for anyone to 
participate in a work stoppage in violation 
of the law, and any labor union or utility 
which violates the act must forfeit the 
sum of $10,000 for each day’s violation. 


strike or 


Nebraska—A court of industrial relations 
composed of three persons appointed by the 
governor with the advice and consent of 
the legislature is given the authority to 
carry out the public policy of Nebraska 
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that there should be no suspension of the 
operation of public utilities. 


Any employer, employee or labor organi- 
zation, or the attorney general on his own 
initiative or by order of the governor, may 
file a petition with the court of industrial 
relations invoking its jurisdiction. The 
court has power to arrange a hearing, make 
temporary orders and such measures 
as are necessary to preserve and protect the 
status of the parties. After the hearing and 
investigation, the court makes its findings 
and enters its orders in writing. The court 
of industrial relations may establish or 
alter the scale of wages, hours of labor or 
conditions of employment which are com- 
parable to the prevalent wage rates paid 
and conditions of employment maintained 
similar work in the labor 
adjoining market 
court are as binding 


use 


for the same or 


market area or areas. 


These orders of the 
on the parties as if they had been entered 
by a district court. Failure to abide by the 
orders is contempt. 


It is unlawful to any 
to strike or lock out, and such offenses are 
punishable by a fine of not less than $10 
nor more than $5,000, or imprisonment for 


encourage person 


not less than five days nor more than one 
year, or by both. 


New Jersey—The system of regulating 
public utility disputes in New i 
very similar to the method employed in 
Missouri. All labor agreements entered 
into between utilities and their employees 
must be in writing, and desired 
must be filed with the state board of media- 
tion. If the parties cannot agree on con- 
tract terms, a public hearing panel composed 
of a representative of labor, a representative 
of management and a third member chosen 
by the other two has the power to conduct 
hearings and file a report of its recommen- 
dations with the governor. Should either 
the utility or its employees refuse to abide 
by the recommendations, and if the effective 
operation of the utility is threatening the 
public peace, the governor is given authority 
to take immediate possession of the plant 
until the dispute is settled. The act 
not provide for any sanctions. 


Jersey is 


changes 


does 


Pennsylvania.—The governor appoints a 
panel of arbitration composed of 12 persons 
selected from a roster of recommendations 
received from the labor-management ad- 
visory committee appointed by the governor. 
This panel has equal representation from 
labor and management. If, in any case of a 
labor dispute between a public utility em- 
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ployer and its employees, the collective bar- 
gaining process reaches an impasse, either 
party or the labor relations board may re- 


quest the governor, in writing, to appoint 


a mediator. After the appointment of a me- 
diator, there can be no interruption of work 
and no strikes or slowdowns by employees, 
and there shall be no lockouts or other work 
stoppages by the employer until such time 
as all the procedures for arbitration have 


been exhausted. 


If the mediator cannot settle the dispute 
within 30 days, he secures from each party 
a written statement of its best offer for 
the settlement of the controversy. The 
governor then may require the labor rela- 
tions board to conduct a secret election on 
the question “Shall the employer's offer be 
accepted?” In default of a majority 
in favor of accepting the offer, the 
constitutes a vote in favor of 
The 
board of arbitrators 
members of the panel of 
board is chosen for each dispute. In 
establishing 


vote 
vote 
arbitration. 
authorized to 


governor 1s appoint a 


three 


4 


arbitration. \ 


compose d of 


new 
rates of pay and conditions of 
employment, the board shall consider com- 
parable wage rates paid and conditions of em- 
ployment maintained for work in 
the same labor market adjoining 
areas. The final order of the board is bind- 
ing on the 
changed by 


similar 
area or 
unless 


parties for one 


mutual consent of the parties. 


year 


Either party may appeal on the ground 
that the fraud, 
that there was partiality, that the parties 
did not have a reasonable opportunity to be 
heard, that the their 
powers, that there was a miscalculation of 
figures, that the order 
form, or that the order 
and not supported by the evidence 


order was procured by 


arbitrators exceeded 


was imperfect in 


was unreasonable 


It is unlawful for any group of employees 
or employers to cause a work stoppage or to 
encourage any to strike or lock 
out. Such offenses are punishable by a fine 
of not less than $500 or more than $2,500, 
not than six 


persons 


or imprisonment for more 


months, or both. 
effect a 
em- 


Virginia.—Whenever there is in 
collective bargaining contract covering 
ployees of any utility engaged in the busi- 
ness of furnishing water, light, heat, gas, 
electric power, transportation or communi- 
cation, the utility or the collective bargaining 
agent shall not terminate or modify such 
contract until the party desiring such termi- 
nation or modification serves written notice 
upon the department of labor and industry. 
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A fundamental belief shines forth in 
this republic. We believe in the 


worth and dignity of the individual. 
—Dwight D. Eisenhower 





The commissioner of labor then notifies the 
governor of such proposed changes. The 
governor may order the commissioner to 
attempt mediation. 

Whenever in the judgment of the gover- 
nor there is an imminent threat of substantial 
curtailment in the operation of any public 
utility, he is empowered to make an investi- 
gation to determine if the threatened inter- 
ruption will constitute a serious menace to 
the public health, safety or welfare. If he 
concludes that it will, he issues an executive 
proclamation stating that at the time of 
such curtailment of operation he will take 
immediate possession of the utility, its 
plant and equipment. Replacements are 
made for workers refusing to work for the 
state, and the governor must observe the 
utility’s previously established salaries and 
wages. The utility may regain control of 
the plant by notifying the governor in writ- 
ing that it is in a position to resume opera- 
tions. The utility is entitled to reasonable 
compensation for the use of its business and 
property by the state. The attorney general 
is charged with the enforcement of these 
provisions, and violations are punishable by 
a fine of not less than $10 nor more than 
$1,000, or by imprisonment in jail for not 
more than one year. 


Wisconsin—The Wisconsin Employment 
Relations Board appoints a panel of persons 
to serve as conciliators or arbitrators. If 
the collective bargaining process reaches 
an impasse in a public utility dispute, either 
party may petition the board to appoint a 
conciliator from the panel. If the conciliator 
fails to settle the dispute, the board submits 
to the parties the names of either three 
or five persons from the panel. Each party 
alternately strikes one name from the list. 
The remaining person or persons are ap- 
pointed by the board to arbitrate the dispute. 
During the pendency of these proceedings, 
the parties must maintain the status quo. 
The final decision must consider the wage 
rates paid and conditions of employment 
maintained in similar work in the local 
operating area. The final order is filed in 
the circuit court and is binding on the 
parties for one year, unless changed by mu- 
tual consent of the disputants. Either party 
may appeal on the ground that the board 
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exceeded its powers, the parties were not 
given 


supported 


reasonable notice, the order is not 


by the evidence, or the order 
was procured by fraud. Any violations are 
deemed misdemeanors, and the board may 


petition the court to restrain any violations. 


Massachusetts—Labor disputes that threaten 
the public peace are certified to the gover- 
nor by the commissioner of labor and indus- 
tries. The governor conducts investigations 
to determine the seriousness of the dispute 
and the effect on the public. If the governor 
finds that a work stoppage would endanger 
the public peace, he is authorized to invoke 
either or both of the following procedures: 

(1) The governor may require the parties 
to appear before a moderator to show cause 
why they should not submit to arbitration. 
The moderator shall attempt to mediate the 
dispute, and in the event the parties refuse 
to settle the dispute, the moderator makes 
a report stating which party is at blame. 
Pending these proceedings, the parties can 
not suspend operations. 

(2) The governor may request the parties 
to submit the dispute to voluntary arbitra- 
tion. The board is composed of a repre- 
sentative of each party and a third member 
selected by the first two. 

If the parties refuse to submit the dis- 
pute to the above procedures, the governor 
may seize the utility. During this emer- 
gency, the rates of pay, wages, hours and 
other terms of employment previously effec- 
tive must be maintained. Whenever, in the 
opinion of the governor, the intervention of 
the state is no longer necessary to safe- 
guard the public health or safety, he is em- 
powered to terminate the emergency without 
regard to the settlement or continuation of 
the labor dispute. 

Texas.—In Texas, it is unlawful for any 
person or picket the plant, 
premises or any part of the property of a 
public utility with the intent to disrupt the 
service of such utility. It is unlawful for 
any person or persons to intimidate, threaten, 
or harrass any employee of a utility with 
the intention of disrupting its services or 
preventing the maintenance of the utility. 
A utility may petition a district court to 
restrain any of the above offenses. The 
public policy of Texas maintains that there 
should be no interruption of 
public utilities. 


persons to 


services of 


In conjunction with these statutes making 
it unlawful to suspend operations in public 
utilities, Texas has provisions for voluntary 
arbitration. 
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Labor Supply in West Virginia 
Labor Market Areas 
Plants in West Virginia 


son. 


for Manufacturing 
James H. Thomp- 
Bureau of Business Research, College 
of Commerce, West Virginia University, 
Morgantown, West Virginia. 1955. 27 pages 
One of the most important questions 
which industrial prospects ask, when con- 
sidering a community as a possible site for 
a new plant, is whether an adequate labor 
supply is available. Probably the best way 
to estimate the size of the territory from 
which the employees would be attracted is 
to find out where the workers employed 
by existing firms live and, particularly, where 
they lived when first hired. 


The chief objective of this study is to de- 
termine the geographical extent of labor 
market areas and the nature and extent of 
commuting in several representative West 
Virginia communities. Three widely sepa- 
rated cities—Huntington, Morgantown and 
Martinsburg—were selected for this pur- 
pose. In addition, a number of plants in 
small, rural communities were canvassed. 
A. secondary purpose of the study is to pro- 
vide the statistical basis for an analysis of 
the factors which determine commuting pat- 
terns and fix the geographical limits of labor 
markets. In this analysis, the findings of 
the present study will be compared with 
the results of previous surveys. 


The tabulations presented in this publi- 
cation are intended primarily as a guide to 
new or expanding manufacturing firms which 
may wish to determine the adequacy of the 
labor supplies of these (or other) communi- 
ties in relation to the labor requirements of 
their firms. 

The statistical data on which the present 
study is based were obtained by means of 
a brief questionnaire which was completed 
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by manufacturing employees at their places 
of work. A total of 23 manufacturing estab 
lishments having an aggregate employment 
of approximately 10,300 persons were sur- 
veyed, and returns were received from about 
41 per cent of the total. The sample in- 
cluded high-wage and low-wage industries; 
large and small old and 
new plants; some firms with predominantly 
male employees and others chiefly 
female labor. 


establishments; 


hiring 


Along with numerous tables and illustra- 
tions, the sources of labor supply, present 
factors 
labor 


commuting and 


which 


patterns, 
affect the 
kets are analyzed in this study 


various 


may extent ot mar- 


Bargaining in Britain 

Labor-Management Relations at the Plant 
Level Under Industry-Wide Bargaining. Miil- 
ton Derber. Institute of Labor and Industrial 
Relations, University of Illinois, 704 South 
Sixth Street, Champaign, Illinois. 1955. 130 
pages. $2.50. 


This book 18 


which has long been of interest and often 


concerned with a subject 
of sharp controversy in the United States— 
[he treatment is 
usual one, how- 


industry-wide bargaining. 
somewhat different from the 
ever, because it approaches the subject from 
the level of the local establishment rather 
than the industry as a whole. It deals with 
only a single industry-wide bargaining sys- 
tem and with only a small sample of ten 
establishments within it—the metal-working 
industry in Birmingham, England. 

The basic question underlying the study 
is: What difference make the 
people in the local establishments if the col- 


does it for 
lective bargaining framework within which 


they operate is industry-wide or local in 


nature? 
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This question is particularly rele- 





vant because of the serious debate in the 
United States over industry-wide bargaining 
at the time of the the Taft- 
Hartley Act of 1947. 


passage of 


In view of the limited character of the 
study, the answers which it provides are 
obviously not widely generalizable but simply 
an addition to the unfortunately small body 
of data presently contained in the literature. 


California Publications 


Grievance Negotiation. Van Dusen Ken- 
nedy. Reprint No. 70. Institute of Indus- 
trial Relations, 201 California Hall, University 
of California, Berkeley 4, California. 1955. 
13 pages. 

Grievance negotiation, like any other form 
of union-management interchange, can be 
the means of creating, aggravating or pro- 
longing conflict. On the whole, however, it 
is a process and a set of relationships which 
contain inherent elements which aid the 
reduction of conflict. The author calls for 
a clinical approach to grievances, the main 
principle of which is that the purpose of 
the grievance process is to solve the prob- 
lems of human relations in the constantly 
changing context of the shop community. 
The clinical approach is interested in getting 
at the sources of friction in shop relations 
before they break out in the form of specific 
disputes. The human-relations 
niques must be utilized. 


best tech- 

This booklet is reprinted from Industrial 
Conflict, published by McGraw-Hill Book 
Company, Inc. 
The Postwar Italian Economy: Achieve- 
ments, Problems, and Prospects. 
Hildebrand. Reprint No. 51. 
Industrial Relations, University of 
fornia, Los Angeles 24, California. 
24 pages. 


George H. 
Institute of 
Cali- 
1955. 


“Within the past year, the Italian govern- 


ment has revealed a ten-year program, 
known as the Vanoni Plan, for the develop- 
ment of the Italian economy. By the in- 
vestment of $56 billion, government 


hopes to conquer the problem of chronic 


the 


unemployment and to revitalize the laggard 
The plan 
is a bold and imaginative one, replete with 


southern region of the country. 


government controls, and probably too op- 
Nonetheless, it has 
drawn international attention to Italy’s basic 
ecomonic problems.” 


mes. fs 


timistic. forcefully 


Articles 


The 
against 


author examines these 
the what has 
attained by the Italian economy in the past 
ten years. Included in the booklet are sec- 
tions on background, postwar economic re- 
and the for the future 


problems 


perspective of been 


covery, prospects 





ARTICLES 





Balance of Power A Utopian labor 
scene where there was no conflict between 
labor and management is neither attainable 
nor desirable, this article. The 
tive of alert management should be not to 
avoid or prevent labor warfare, but to keep 
it within manageable bounds. To do this, 
management must act to achieve a balance 
of power with the union. The power is 
weighed by the amount of worker allegiance 
that each can claim. If management is to gain 
the loyalty of its employees, it must demon- 
active interest in their security, 
working conditions, welfare and other legiti- 
mate needs, thereby reducing their depend- 
ency upon the union to attain them. The 
article details a system of employee inter 
views, supervisor reports and employee and 
supervisor opinion polls or attitude surveys 
to enable management to gain a picture of 
plant conditions from which to plan a cam- 
paign to wean their employees away from 
the union. 


objec- 


says 


strate its 


The author is a labor relations consultant. 
—McMurry, “War and Peace in Labor Re- 
lations,” Harvard Business Review, November- 
December, 1955. 

A Stitch in Time ... This article advo- 
cates that labor-management 
provide for mediation as a step prior to 
arbitration in grievance procedure. A sav- 
ing of time and well as the 
benefit of improved relations, are predicted 
as results. Various objections to grievance 
mediation are countered, among them the 
one that mediation invariably involves com- 
promise, when what is wanted, after bilateral 
consideration has failed, is a ruling. Com- 
promise is not the goal in grievance media- 
tion, since issues of right rather than of 
interest are being dealt with, says the article. 
The function of the grievance mediator is 
to convince one or the other of the parties 
that his position is untenable. 


agreements 


money, as 


The author is a professor of economics, 
Institute of Labor and Industrial Relations, 
University of Illinois—McPherson, “Griev- 
ance Mediation Under Collective Bargain- 
ing,” Industrial and Labor Relations Review, 
January, 1956. 
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Rank and File 





News of Work 
and Working People 








Meetings of Labor Men 


National Association of Manufacturers.— 
The twenty-eighth Institute on Industrial 
Relations of the National Association of 
Manufacturers will be held March 18-23 
at the Hollywood Beach Hotel, Hollywood, 
Florida 

National Industrial Conference Board, 
Inc.—The general session of the National 
Industrial Conference Board, Inc., will be 
held March 22 at the Atlanta-Biltmore 
Hotel, Atlanta, Georgia. 

AFL-CIO Conventions.—March 5: Rail- 
road Employes Department, Chicago. 
March 12: Pennsylvania State IUC, Pitts- 
burgh. March 26: Indiana State IUC, 
Indianapolis. 

Connecticut Personnel Association.—The 
association will hold its annual conference 
March 21 at Yale University, New Haven, 
Connecticut. 


Pending Federal Legislation 


Bills seek curtailment of union political 
activity, regulation of welfare and 
benefit plans, and relief for economi- 
cally depressed areas. 


Curtailment of political activity of unions. 
—Organized labor’s support of its political 
action committees would be sharply cur- 
tailed by a bill introduced in the Senate 
January 30 by Senators Curtis and Gold- 
water. The bill, S. 3074, has stirred up 
a hornets’ nest in union circles. 

While the Taft-Hartley Act amendment 
(Section 304) to Section 313 of the Federal 
Corrupt Practices Act presently prohibits 
any labor organization from making con- 
tributions or expenditures in federal elec- 
tions, unions have found a loophole through 
their political action committees. It is this 
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loophole which the Curtis-Goldwater bill 


seeks to close. 


The bill, which would amend the Federal 
Corrupt Practices Act by adding Section 
613 to Chapter 29 of Title 18 of the United 
States Code, would make it illegal for any 
labor organization which is party to a 
union-shop contract directly or indirectly 
to make or receive a contribution or make 
an expenditure in connection with a federal 
election, including a primary. It also would 
make it illegal for such labor organizations 
to “make a contribution to any committee, 
association, or organization, whether politi- 
cal or nonpolitical in character, which makes 
such contributions or expenditures, or for 
any candidate, political committee, or other 
person to accept or receive any contribution 
prohibited by this section.” 


The theory behind the bill is that work- 
ers, who may not have the same political 
convictions as the labor union to which they 
belong, should not be forced to contribute 
to the campaigns of candidates whom they 
do not favor. The contention of the pro- 
ponents of the bill is that such occurs when 
the union underwrites from its treasury 
(composed of the dues of the members) the 
expenses of its political action committee, 
candidates of its own 


which works for 


selection. 

The bill adds 
prohibition of labor organization 
activity. First, it makes itself applicable 
only to umons which are parties to union- 
such contracts, en- 


ideas to the 
political 


three new 


shop contracts. It is 
forcing union membership and dues, that 
could create the alleged evil. Second, the 
bill would prohibit not only the making of 
contributions but the receiving of them by a 
labor This possibly 
prohibit the union acting as a 
agency for its political action committee. 
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organization. would 


collection 





Third, the bill prohibits the indirect making 
or receiving of contributions or the indirect 
making of expenditures. This strengthens 
the specific prohibition of union contribu- 
tions to committees, associations or organi 
zations engaged in political activity. 


Another tooth would be added to the 
restriction by a proposed amendment to the 
National Labor Relations Act. Section 8 
(a)(3) of the act would be amended to pro 
hibit the making of union-shop contracts 
unless a statement was filed with the Na- 
tional Labor Relations Board, within 90 
days prior to the effective date of the con- 
tract, to the effect that the union had not 
made political contributions or expenditures 
in a federal election (including a primary) 
within the preceding 24 months. 


In a lead story, the AFL-CIO News for 
February 4 terms the bill a “Republican 
effort to deprive union members of their 
right to join effectively in politics.” James 
L. McDevitt, codirector with Jack Kroll 
of COPE, the AFL-CIO political action 
committee, was quoted as denouncing the 
bill as “another step in the long-predicted 
campaign of Republicans to punish 
labor for asserting its constitutional rights,” 
and saying it was based “on the theory 
borrowed from behind the Iron Curtain 
that all political opposition should be out- 
lawed” by the party in power. 


some 


The labor paper said that “Contributions 
made by COPE—as by its 
groups—now come solely from voluntary 
contributions by union members.” 


predecessor 


If this is true, then it would appear that 
unions have nothing to fear from the bill, 
since it is the involuntary contributions 
represented by union assignment of 
ury funds to the political action committees 
that the bill seeks to halt. 


treas- 


However, in introducing the bill before 
the Senate, Senator Curtis stated: “The 
official reports filed by Emil Mazey, secre- 
tary-treasurer of _UAW-CIO, show that 
the union used its money—dues—in financ- 
ing the action of the political action com- 
mittee which openly supported certain 
candidates. In a number of instances the 
unions have made political contributions 
directly.” 


Regulation of welfare and benefit plans. 
—Scandals in the operation of welfare and 


benefit plans, as uncovered by Congres- 
sional investigations in 1954 and 1955, have 
led to an administration-backed bill provid- 
ing for full disclosure of the financial opera- 
tions of such plans. 


Rank and File 


The bill, S. 3051, was introduced on 
January 26 by Senator Ives of New York. 
It embodies legislative recommendations of 
the United States Department of Labor 
The bill has been referred to the Senate 
Committee on Labor and Public Welfare 


Administration of the bill would be placed 
in the hands of the Secretary of Labor. 
or benefit 
from 


Che bill applies to all welfare 
plans for which (1) any exemption 
taxation is claimed under the Internal 
Revenue Code, (2) any claim is made that 
money involved in such plan constitutes 
an allowable deduction for income tax pur- 
poses, or (3) contributions are received 
from person claiming contribu- 
tions as a deduction under the Internal 
Revenue Code. The secretary would be 
empowered to exempt from any provision 
of the bill, by regulations, any class or type 
of plans, if he finds that the application of 
such provision to such plans is not needed 
to effectuate the purposes of the bill 


any such 


As defined in the bill, the term “welfare 
or benefit plan” means “any plan, fund or 
program established by employers or em- 
ployee organizations, or by both, for the 
purpose of paying or providing, for the 
benefit of beneficiaries, for medical or hos- 
pital care, pensions or annuities on retire- 
ment or death of beneficiaries, 
for injuries or illness, or 
any of the foregoing, or life in- 


compensation 
insurance to pro- 
vide 
surance disability and sickness insurance, 
or accident insurance; but shall not include 
any plan, fund or program established by 
statute to provide benefits prescribed by 
such statute.” 


The person or 
the control, disposition or management of 
the money contributed to or received by 
any welfare or benefit plan covered by the 
measure would be required to register such 
plan with, and submit annual reports to, 
the secretary. The would be in 
such form, and contain information, 
as prescribed by the secretary 


persons resp ynsible for 


rep< rts 
such 


Information gathered by the secretary 
would be made available, under regulations, 
to other government agencies. The secre- 
tary could also require that portions of the 
information contained in the reports be 
made available to the 
plans, and he could make public such in- 
formation from the deemed 


appropriate. 


beneficiaries of the 
reports as he 
submitted 


including 
Failure to 
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would be 
secretary, 


An annual report 
to Congress by the 
legislative recommendations. 





United Press Photo 


John D. Larkin, the newly elected 
president of the National Academy 
of Arbitrators, receives congratula- 
tory calls following news of his elec- 
tion. Dr. Larkin, dean of the Division 
of Liberal Studies, Illinois Institute of 
Technology, Chicago, was elected 
January 28 at a convention held 
in the Hotel Statler, Cleveland. 





comply with the provisions of the bill would 
constitute a misdemeanor and fines of up to 
$5,000 or imprisonment up to 
would be imposed. 


one year 


Relief for economically depressed areas. 
—Twenty introductions of bills whose goal 
is the alleviation of unemployment in eco- 
nomically depressed areas indicate an ex- 
tensive interest by Congress in this problem. 
Two 
Most of the others are 
these measures. 


of these bills are discussed here 


reintroductions of 


H. R. 8323, which is the more extensive 
of the two, would create a Depressed Areas 
Administration, with an administrator ap- 
pointed by the President. 

The bill would classify a depressed area 
as one where unemployment has constituted 
either (1) 9 per cent of the labor force for 
at least 18 months or (2) 6 per cent of 
the labor force for at least three years. 

When an area is classified as depressed, 
the administrator would appoint a local in- 
dustrial development committee consisting 
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This 


cost 


of at least five residents of the area 

committee would plans and 
estimates for the construction of industrial 
plants and other industrial and commercial 
facilities aimed at attracting new industries 
to the Upon approval, the 
trator authorized to 
of up to two thirds of the cost of construc- 
tion, with a maturity-date limit of 40 years 


prepare 


area. adminis- 


would be make loans 


The bill also provides for public-works 
The federal 
bear the 


projects in depressed areas 
government could 
cost of a project or share it with the local 
Such would be 


sidered only where other federal or 


either entire 


jurisdiction projects con 
state 
aid was not available. 


Facilities authorized and _ constructed 
under the legislation would be granted the 
privilege of rapid tax amortization, through 
an amendment of the Internal Revenue 
Code. 

The bill also provides for the vocational 
retraining of workers in the depressed areas, 
and the extension of unemployment com- 
pensation for such for 13 
beyond the expiration of state payments 


workers weeks 


The second bill, H. R. 8283, would create 
an Employment Restoration Authority. A 
three-man board of directors would be ap- 
pointed by the President, with the approval 
of the Senate 
ERA to let 


alteration, 


the prop sed 
the construction, 


Authority of 
contracts for 
repair or maintenance of industrial facilities 
would be limited to areas of labor surplus 
designated Group IV by the Department ot 
Labor. 


Sites on which the board would be au 
thorized to contract for the construction of 
facilities would have to be donated to it 
Construction would be permitted only after 
agreements had been signed with industrial 
tenants to use such facilities for a minimum 
of ten years and to employ a minimum of 
50 persons each month. Industrial 
would be required to pay a yearly rental of 
10 per cent of the cost of the facilities, and 
their contract with the ERA could bind the 
ERA to convey the improved site to the 
tenant at the end of the ten-year occupancy 
term gratuitously by quitclaim deed, but 
continued use of 


tenants 


with a clause requiring 
the property for industrial employment pur- 
poses only. 

A limit of $1 
upon the 
project, and 
limited to 


would be placed 
one construction 


million 


cost of any 


any one surplus labor area 


would be three construction 


pré ject s. 
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THE DEVELOPING LAW—Continued from page 136 





Highlighting this issue are two recent pro- 
ceedings in New York. 

Named as defendants in civil 
ceeding are the Seafarers International Un- 
North America, Atlantic and Gulf 
District, and its Seafarers Sea Chest Cor- 
The union is a labor organization 
made up of seamen employed aboard some 
400 vessels engaged in foreign trade. The 
law requires owners or operators of these 


one pro- 


ion of 


poration. 


vessels to carry various items, such as cloth- 
ing, blankets and seamen’s 
commonly referred to as “slop chest” sup- 
plies, which are sold to seamen during the 
course of a voyage. The average 
our information suggests, sells approximately 
$10,000 worth of the merchandise to 
men annually. This means that some $4 
million worth of slop chest supplies are each 
year sold on vessels manned by union seamen. 


tobacco, gear, 


V essel, 


sea- 


Clayton Act, Section 6, bear in mind, does 
not grant immunity from the Sherman Act 
for a labor union if that organization is “con- 
ducted for profit.” Similarly, the Supreme 
Court, in Columbia River Packers v. Hinton,” 
has noted that Norris-LaGuardia aimed to 
aid “ ‘the individual unorganized worker .. . 
commonly helpless . to obtain acceptable 
terms and conditions of employment’ and 
protection of the worker ‘from the inter- 
ference, restraint, or coercion of employers 
of labor’—makes it clear that the Act 
was not intended to have application to dis- 
putes over the sale of commodities.” 


With this precedent uppermost, the com- 
plaint alleges that a labor union and a sepa- 
rate business corporation, organized and 
controlled by the union, have conspired to 
eliminate competition from independent sellers 
of slop chest supplies. The two defendants, 
the complaint charges, have forced the oper- 
ators or owners of some 400 American flag 
vessels to purchase slop chest supplies ex- 
clusively from the union corporation. Such 
behavior, it seems clear, forecloses inde- 
pendent slop chest suppliers from a sub- 
stantial market. Let me emphasize that the 
union here is not acting alone, but, instead, 
has conspired with a profit-making business 
organization to restrain trade by eliminating 
all competitive slop chest suppliers. 


The government raises no antitrust 
jections to the union’s entry inte the slop 


ob- 


chest business itself. Instead, we argue 
simply that wher a labor organization enters 
into the business of buying and selling com- 
modities for profit, like any other business 
corporation, it becomes subject to antitrust 
laws. Thus, any holding that this union’s 
mercantile activities are subject to antitrust 
in no way reduces the union’s ability to pro- 
tect its seamen’s rights to slop chest sup- 
plies of good quality and reasonable price. 
The union could still enter into any agree- 
ments it wishes with the vessel owners re- 
garding the retail price, quality or other 
conditions of the slop chest supplies sold 
to seamen. Nor would this proceeding bar 
other unions from entering commercial en- 
terprise, provided unions in business make 
no effort to unfairly limit the commercial 
opportunities of their business rivals. So 
much for the Seafarers case. 


More recently, in a second proceeding, 
the Department of Justice proceeded civilly 
and criminally against a trade association, 
a union as well as three of its officers, and 
six corporations engaged in the business of 
processing and smoking fish. 


The union defendant is now made up of 
jobbers as well as employees of smoke- 
houses. These jobbers, some with employees 
of their own, are independent businessmen 
who buy smoked fish from smokehouses 
and sell to retailers and purveyors through- 
out the metropolitan New York area. The 
smokehouse defendants process salmon, white- 
fish, black cod, sturgeon, herring, trout and a 
variety of other denizens of the deep into 
smoked fish. 

The essence of the alleged illegal con- 
spiracy involves arrangements between the 
union and the smokehouses to force all 
jobbers to join, and remain in, the union. 
This end was accomplished in part by 
picketing nonunion jobbers’ customers, and 
by refusals of the smokehouses to sell to 
jobbers not in good standing with the union. 
Once in the union, of course, jobbers were 
obliged not to compete for each other’s 
customers, The result, the complaint charges, 
was a conspiracy to eliminate competition 
in the sale and distribution of smoked fish. 

For decision at the outset is whether this 
union, including jobbers, is among those 
“associations of employees” to which Norris- 





% 15 USC Sec. 6. 
% Cited at footnote 27, at pp. 145-147. 
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LaGuardia, Section 113, refers. Relevant 
here is one New York State Supreme Court 
decision which concluded: 

“As stated before, the Distributors Divi- 
sion [of the union] is not a bona fide labor 
union and has none of the attributes of such 
an organization. Traditionally a court of 
equity will look beyond the mere form to 
discover the substance. Particularly is this 
applicable here, where an organization has 
garbed itself in the robes of union immunity, 
in order to further its illegal purposes. In 
so disguising itself, such an organization not 
only injures its competitors, but also tends 
to discredit the sound cause of union labor. 
The public is bound to pay the cost of such 
monopolies, and it will point its accusing 
finger at this organization which styles itself 
a ‘division’ of a labor union. Organized 
labor must be vigilant that it be not made a 
catspaw for any such schemes.” ® 

In like fashion, a later court of appeals 
decision construing language parallel to 
Norris-LaGuardia remarked that while work- 
ers have a “measure of independence and 
some small investment of capital,” disputes 
involving smoked-fish jobbers were not un- 
like those “‘between groups of business 
men revolving solely around the price at 
which one group would sell commodities to 
another group’.”" Of course, should the 
courts decide that this organization of job- 
bers does not fall within Norris-LaGuardia, 
then, under well-worn precedent, the alloca- 
tion-of-customers agreement would be illegal 


Even should this organization of jobbers 
be held within Norris-LaGuardia, however, 
interesting legal issues would still remain. 
Then for decision would be whether an 
agreement between the union and smoke- 
houses, by which the smokehouses agree to 
boycott nonunion jobbers, transgresses Sec- 
tion 1. This arrangement is the obverse 
of the standard union security arrangement; 
for, while under a “closed” or “union” shop 
agreement, unions and employers may agree 
that employers shall not hire nonunion help, 
the alleged smoked-fish conspiracy obliged 
employers not to refuse to hire labor, but 
to refuse to sell their product. 

Finally, would such an agreement, bene- 
fiting smokehouses primarily by the resulting 
industrial peace, fall within the Allen-Bradley 
limitation on Norris-LaGuardia? Perhaps 
relevant here is the reasoning of one district 


fact that “some [em- 
ployers] have succumbed to the Union’s 
pressure ... [does not spell] that combina- 


tion with employers to restrain trade, which 


court that the 


the Supreme Court has deemed a prerequi- 
site to union liability for anti-trust viola- 
tions.”“ The smoked-fish 
distinguishable, of 
smokehouses in the 
tively conspired in the face of state court 
decisions condemning just such schemes. 
Resolution of these issues, it seems clear, 
should do much to clarify present-day ap- 
plication of antitrust to labor activities. 


situation is 
that all the 
collec- 


course, in 


local industry 


Some Questions for Discussion 


The wisdom of shrinking or expanding 
antitrust application to labor union activities 
turns in no small measure on basic social 
values, preferences on which the views of 
any person are entitled to equal weight. 

With this in mind, I point out that it 
was against the background of possible anti- 
trust coverage that 1947 con- 
sidered amendments to the National Labor 
Relations Act. The bill passed by the 
House, the conference committee report 
notes, “contained a provision amending the 
Clayton Act so as to withdraw the exemp- 
tion of labor organizations under the anti- 
trust laws when such organization engaged 
in combination or conspiracy in restraint of 
commerce where one of the purposes or a 
necessary effect of the combination or con- 
combine with any 


Congress in 


spiracy was to join or 
person to fix prices, allocate costs, restrict 
production, distribution, or competition, or 
impose restrictions or conditions, upon the 
purchase, sale, or use of any product, mate- 
rial, machine, or equipment, or to engage in 
any unlawful concerted activity.” Explain- 
ing omission of such provisions from the 
enacted bill, the conference report con- 
tinued: “Since the matters dealt with in this 
Section have to a large measure been effec- 
tuated through the use of boycotts, and 
since the conference agreement contains 
effective directly dealing with 
boycotts themselves, this provision is omitted 
from the conference agreement.” ” 


prov isi ns 


The so-called boycott provisions provide 
in relevant part that “it shall be an unfair 
labor practice for a labor organization or 
its agents to engage in, or to induce 
or encourage the employees of any employer 








Smoked 
255, 258 


% People v. Distributor’s Division, 
Fish Workers Union, et al., 169 Misc 
(1938). 

% People v. Gassman, 11 
{ 63,121, 295 N. Y. 254, 260-261. 
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LABOR CASES 


* New Broadcasting Company v. Kehoe, cited 
at footnote 23, at p. 115 
3% 93 Congressional Record 6380 (1947). 


March, 1956 @ Labor Law Journal 








The farm labor picture is changing; 
higher skills are needed to man the 
machines and operate the technical 
apparatus that has made American 
farm productivity a wonder. 
—James P. Mitchell 





to engage in, a strike or a concerted refusal 
in the course of their employment to... . 
handle or work on any materials 
. or to perform any services, where an 
object thereof is: (A) forcing or requiring 

any employer or other person to cease 
using . . . or otherwise dealing in the 
products of any other producer .. . or to 
cease doing business with any other person 

of “LE 


: forcing or requiring any 
employer to 


assign particular work to em- 
ployees in a particular labor organization 
or in a particular trade, craft, or class rather 
than to employees in another labor organi- 
zation or in another trade, craft, or class 
....’® Moreover, it further provides that 
“Whoever 


or property by reason of any violation” of 


shall be injured in his business 


these provisions “may sue therefor 


and shall recover the damages by him sus- 
” 41 


tained and the cost of the suit. 


#29 USC Sec. 158 (1952) The language of 
subsec. (D), incidentally, would in al! prob- 
ability encompass the union activities held not 
subject to antitrust coverage in U. 8S. v. Hutche- 
son, cited at footnote 5. Similarly note U. 8. 
v. Carrozzo, 3 LABOR CASES { 60,282, 37 F. Supp. 
191 (DC IIL, 1941), aff'd per curiam sub nom, 
4 LABOR CASES { 51,119, 313 U. S. 539 (1941). 

“29 USC Sec. 187(b) (1952); see, for ex- 
ample, Longshoremen’s and Warehousemen’s 
Union v. Juneau Spruce Corporation, 20 LABOR 
CASES { 66,704, 342 U. S. 237 (1952). 

® Relevant here is a Supreme Court holding 
that ‘“‘under this section it is not necessary to 
find that the sole object of the union activity 
was an illegal one.’’ (See NLRB v. Denver 
Building and Construction Trades Council, 19 
LABOR CASES { 66,347, 341 U. S. 675, 689 (1951).) 

“For cases ordering cessation of some union 
efforts to block use of more efficient products 
see Joliet Contractors Association v. NLRB, 
22 LABOR CASES { 67,387, 202 F. (2d) 606 (CA-7, 
1953), cert. den., 346 U. S. 824 (1953); NLRB 
v. United Brotherhood of Carpenters and 
Joiners of America, 18 LABOR CASES { 65,936, 
184 F. (2d) 60 (CA-10, 1950). 

Note also In re Washington-Oregon Shingle 
Weavers’ District Council, 101 NLRB 1159S 
(1952) (Shingle Weavers’ Council order to 
“cease and desist from . . encouraging their 
members to .. . strike’’ against a shingle com- 
pany (p. 1163) as part of the union effort to 
eliminate ‘‘all unfair Canadian or other ‘non- 
union’ shingles from the United States market’’ 
(p. 1168)), order enf'd, NLRB v. Washing- 
ton-Oregon Shingle Weavers District Council, 
25 LABOR CASES { 68,219, 211 F. (2d) 149 (CA-9, 
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These provisions have been applied to 
enjoin certain union activities aimed® at 
restricting the use of competing products in 
a given area.” United Brotherhood of Car- 
penters and Joiners of America v. Sperry, for 
example, involved union picketing and black- 
listing of a builder using prefabricated building 
material. The court, granting an injunction 
pending hearing, found that such union ac- 
tions “handicapped” the builder and “de- 
layed [him] in carrying forward [his] 
program of purchasing and erecting” pre- 
fabricated houses.“ These labor activities 
were later held by the Board to be an unfair 
labor practice and its order requiring their 
cessation was ordered enforced by a cir- 
cuit court.” 

Similarly, Joliet Contractors Association 12 
NLRP involved a union bylaw which 
circuit court found left members with 
choice but to refuse to work when discovery 
was 


one 
“no 
was made the sash 
used.” ” 
over, that in several instances glaziers on a 


preglazed being 
The record there revealed, more- 


job, in compliance with this bylaw, walked 


off the job when preglazed sash was pur- 


chased. As to these instances of restraint, 


the circuit court affirmed the Board’s order 


requiring a union to “desist from applying 


its bylaws to induce and encourage 
a strike or concerted refusal in the 
1954); In re Bakery Drivers Local 276, 100 
NLRB 1092 (1952) (Bakery Drivers Union 
ordered to cease and desist from encouraging 
employees of various retail outlets to engage 
in a concerted refusal to handle bakery prod- 
ucts of a company which the union was seeking 
to organize). Similarly, note Construction and 
General Laborers Local 320, 93 NLRB 75l 
(1951); In re International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Local 87, 87 NLRB 720 
(1949), order enf'd, NLRB v. Service Trade, 
Chauffeurs, Salesmen & Helpers, Local 145, 20 
LABOR CASES { 66.500, 191 F. (2d) 65 (CA-2, 
1950). For cases where the Board has enjoined 
a union, as part of a scheme to pressure an 
employer of a plant already organized, from 
encouraging workers of a customer concertedly 
to refuse to handle the product of the employer 
involved in the dispute, see Jn re Metal Polish- 
ers Local 171, 86 NLRB 1243 (1949); In re Wine, 
Liquor and Distillery Workers Union, Rectify- 
ing and Wine Workers International Union of 
America, Local 1, 78 NLRB 504 (1948), order 
enf'd, NLRB v. Wine, Liquor and Distillery 
Workers Union, Rectifying and Wine Workers 
International Union of America, Local 1, 17 
LABOR CASES { 65,476, 178 F. (2d) 584 (CA-2, 
1949). 

“15 LABOR CASES { 64,814, 170 F. (2d) 863-869 
(CA-10, 1948). 

* See United Brotherhood of Carpenters and 
Joiners of America (Wadsworth), 81 NLRB 802 
(1949), order enf'd, NLURB v. United Brother- 
hood of Carpenters and Joiners of America, 
cited at footnote 43. 

“ Cited at footnote 43, at p. 612. 
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course of employment where an 
object thereof is to require their employer 
‘ or other person to cease doing busi- 
ness with any other employer or any person 
who uses or sells preglazed sash.” “ 

certain 
aimed 


suggest, 
activities 


As these two instances 
means for curbing union 
directly at suppressing commercial competi- 
tion may be proscribed by the boycott pro- 
visions of the Labor Management Relations 
Act. However, only those activities 
cifically provided for’ in the Act”™ are re- 
stricted. The result, in the language of the 
court in the Joliet Contractors case, may be 
“numerous apparent incongruities.” There, 
for example, “if two or more glaziers refuse 
to accept employment because of the use of 
preglazed sash there is no violation as they 


¥p ‘spe- 


have not concertedly refused to work in the 
course of their employment. However, if 


they discover the use of preglazed sash 
after they are on the job and then refuse 
to work, it is a violation because they have 
done so in the course of their employment 


At the 


glazier on each of several jobs and they each 


same time, if there is only one 


refuse to work, it is not a violation because 


their refusal is not concerted. These in 


congruities and others which could be men- 
tioned are unavoidable because of the plain 


unambiguous language employed by Con- 
gress in enumerating the elements required 
to constitute a violation.” “ 

With this history uppermost, profitable 
areas for discussion, it seems to me, might 
be the advisability of approaching 
problems via antitrust or via the National 
Labor Relations Act. In closing, I should 
like to put before you a number of relevant 
questions: Can problems of industrial rela- 
tions more aptly be solved by a presumably 
On the other 
hand, would federal prosecutors versed gen- 
erally in the mechanics of antitrust be best 
An answer to this ques 
that an 


these 


expert administrative body? 


suited for the job? 
tion must take account of the fact 
antitrust proceeding in some of our crowded 
must three 

During this period, are 


industrial centers wait two or 


years to be heard. 


the parties to an industrial dispute to be 
frozen by preliminary injunction in their at- 
titudes of hostility? Would such a result 
in the long run be satisfactory to employers, 
the public generally? On the 
other hand, have we that 
dure before administrative bodies, plus court 
speedier? Finally, 


unions or 
assurance proce 
review, would be 
would this issue of prompt resolution be any 
better handled by an administrative agency 
capable of issuing cease-and-desist orders on 


[The End] 


any 


its own? 





Unions and the Antitrust 





Arthur J. Goldberg, a Washington, 
D. C. attorney, presents labor's view 





ECENTLY the American Federation of 

Labor and the Congress of Industrial 
Organizations combined to form a single 
trade union center. This healing of the 20- 
year-old split in the ranks of the American 
trade union movement has been received 
with virtually unanimous rejoicing among 
unionists. So far as I have been able to de- 
termine, the general public reaction, too, has 
been that the end of the conflict between 
the AFL and the CIO was a wholesome de- 


Laws 


Mitchell 
echoed this general enthusiasm when he de- 
clared that the AFL-CIO merger “is a high 
moment in American history,” and that it 


velopment. Secretary of Labor 


will be a great force for good in the land.” 
There has, however, been some adverse 
comment from such organizations as, read- 
ing from left to right, the Chamber of 
Commerce, the National Association of Manu- 
facturers, and the Committee for Consti- 
tutional Government. Spokesmen for all 
these organizations have declared that the 
AFL-CIO merger creates a “labor monopoly.” 


This is not, however, the first time these 
gentlemen have seen the dark specter of 





* Joliet Contractors Association v. NLRB. 
There the Board had held as an unfair labor 
practice the union’s inducement of glaziers al- 
ready on a job to cease installing preglazed 
sash (99 NLRB 1391, 1410, 1415 (1952)). How- 
ever, the Board held not within the act union 
inducement of its members, not yet on a job, 
not to work on preglazed sash (pp. 1412-1413). 
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The result, in the language of the court affirming 
this order, may be ‘‘numerous apparent incon- 
gruities’’ (Joliet Contractors Association v. 
NLRB), thus permitting certain union pressures 
against use of new products. 

* NLRB v. International Rice Milling Com- 
pany, Inc., cited at footnote 30. 

*” Cited at footnote 43, at pp. 611, 612. 
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“labor monopoly” looming before them. For 
years they have been attacking individual 
unions, such as the Mine Workers, the 
Steelworkers, or the Auto Workers, as “labor 
monopolies.” With respect to individual unions, 
the charge of “labor monopoly” is based on 
a fundamentally erroneous concept. When 
the charge is made with respect to the mer- 
ger between the AFL and the CIO, error is 
twice compounded. As I shall point out, the 
AFL-CIO merger is a merger of two labor 
federations, is not a merger of individual 
unions, and has no bearing on any issue of 
“labor monopoly.” 


Monopoly Charge 
Against !ndividual Unions 


Let us examine these two “labor monop- 
oly” charges in order. First is the charge 
that individual unions within the American 
labor movement constitute labor monopolies. 

The charge is an old one, and in discussing 
it I ask indulgence to review a bit of 
history. It is ancient history, for the charges 
of the chamber and the NAM about “labor 
monopoly” and union “restraint of trade” 
represent a throwback to the outmoded and 
discredited economic thinking of more than 
a century ago. This thinking regarded the 
labor of human beings as a commodity and, 
therefore, as subject to the principles gov- 
erning restraints of trade in commodities. 

Now, “restraint” of trade is a bad word. 
“Monopoly” is a bad word. We are all 
against restraints and monopolies, whether 
created by business organizations or by 
business organizations in conspiracy with 
labor unions. However, to determine whether 
charges of monopoly and restraint of trade 
can properly be made against American 
unions, it is necessary to consider 
what carefully what we mean by these terms, 
and why we are opposed to restraints and 
monopolies. 


some- 


Essentially, the condemnation of restraints 
and monopolies rests on the premise that 
competition is economically desirable and, 
indeed, is the essential regulating force in a 
private enterprise economy. We regard it 
as undesirable for competing manufacturers 
to enter into price-fixing agreements, and 
under the decisions such agreements are 
per se illegal restraints of trade. We regard 
it as even more undesirable for a manufac- 
turer to have a monopoly of any particular 
kind of product, because by virtue of that 


monopoly he is able to above 
those which would prevail under a competi- 
tive system and thereby is able to profit 
unconscionably from the need of the public 


for the commodity. 


raise prices 


In certain areas, it is true, we recognize 
that the presence of competition among sev- 
eral suppliers is undesirable. Thus, it is com- 
monly recognized that it is not desirable to have 
two or more competing suppliers of electric 
power, telephone service, or mass urban trans- 
portation. Similarly, our patent laws give in- 
ventors protection against the appropriation of 
their ideas by competitors for a limited period 
of time. Except in these areas, however, it is 
an accepted axiom of our economic system 
that it is desirable to maintain and preserve 
a competitive system and that, therefore, 
restraints and monopolies are bad and should 
be avoided, or, if they exist, destroyed 

If we keep in mind this understanding of 
the meaning of the terms monopoly and re- 
straint of trade, and the basic reasons why 
they are regarded as undesirable in our eco- 
nomic system, we are better able to assess 
the merit in the charge of “labor monopoly.” 

If a labor union is an undesirable monop- 
oly or restraint of trade, it must be unde- 
because it destroys 
Competition between whom? 


sirable 
competition. 
Technically speaking, any labor union is a 
restraint of trade in the sense that it seeks 
to eliminate wage competition among work- 


suppresses or 


ingmen for the available jobs in a particular 
plant or industry. After all, unions are com- 
binations of workingmen to increase, by 
concerted economic action, their wages, that 
is, the price at which the employer may pur- 
chase their labor. If antitrust concepts are 
properly applicable to wages, then, under 
this false notion, all unions should be for- 
bidden. There should, instead, 
auctions at which jobs would be parceled 
out to those qualified persons willing to sup- 
ply their labor at the lowest price, and any 
combination between workers to prevent 
this wage competition should be illegal. 


be periodic 


If human labor is considered to be the 
same as a commodity, then an organization 
of workers to price of their 
labor is per se a restraint of trade. So the 
courts once held at common law, up until 
about 1840. In that view all labor organiza- 
tions were criminal conspiracies in restraint 
of trade.’ 


increase the 


For those who misguidedly still consider 
labor as a commodity, a union is per se, by 





1See, for example, the Philadelphia Cord- 
wainers’ Case (Pa., 1806), reported in Commons 
and Gilmore, Documentary History of American 


The Developing Law 


(1910-1911), Vol. III, pp. 


Industrial Society 
59-248. 
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its very nature, a restrain of trade and a 
monopoly. The object of a union is to band 
together the individual workers in an effort, 
by common action, to obtain better wages 
and working conditions, that is, to obtain a 
higher price for their labor. The very pur- 
pose and effect of a labor union is to limit 
the power of an employer to use competition 
among workingmen to drive down wage 
rates and to enforce substandard conditions 
of employment. So, to those who, setting 
aside all human considerations, would con- 
sider labor as a commodity, all labor unions 
are “monopolies.” It is this kind of spurious 
logic which is behind the NAM statement 
that “it must be recognized that labor union 


ism, by its very nature, is essentially mo 


nopolistic.” 


However, more than a ago, be- 
ginning with the landmark decision of Chief 
Justice Shaw in the famous Massachusetts 
case of Comomnwealth v. Hunt, 4 Metc. 111 
(1842), the came to the 
that the public policy against restraints of 
trade in commodities did not justify a rule 
that the voluntary organization of working- 
men was itself a trade and a 
monopoly. The courts ruled, therefore, that 
the formation of a union was not itself an 
illegal restraint of trade, and that a strike 


century 


courts realization 


restraint of 


for higher wages or shorter hours was per- 
missible. The formulation the courts used 
was that unions were not per se illegal, and 
that their concerted activities were permis- 
sible so long as they sought “legitimate” 
ends. such as higher wages or shorter hours, 
by “legitimate” means. Speaking for the 
court in Apex Hosiery Company v. Leader, 2 
Lapor Cases § 17,063, 310 U. S. 469, 502, 
Justice Stone declared: 


“A combination of employees necessarily 
restrains competition among themselves in 
the sale of their services to the employer; 
yet such a combination was not considered 
an illegal restraint of trade at common law 
when the Sherman Act was adopted, either 
because it was not thought to be unreason- 
able or because it was not deemed a ‘re- 
straint of trade’.” 


This judicial recognition that the antitrust 
concepts of maintenance of free competition 
does not appropriately apply in the labor 
market has been reinforced by repeated leg- 
islative pronouncements. Section 6 of the 
Clayton Act, enacted in 1914, declares that 
“the labor of a human being is not a com- 


modity or article of commerce” and that 


labor unions shall not “be held or construed 
to be illegal combinations or conspiracies in 


restraint of trade under the antitrust laws.” 


As Justice Stone went on to say in the 
Apex case, quoted above, since the enactment 
Congress (310 
“it would seem plain that 


of this declaration by the 
U. S. 469, 503), 
restraints on the 


sale of the employee’s 


services to the employer, however much 
they curtail the competition among employees, 
are not in themselves combinations or con 
spiracies in restraint of trade or commerce 


under the Sherman Act.” 


The National 
sets forth what are perhaps the two most 
basic thus 
tween a combination of 
raise prices and combination of workers to 
(1) that the inequality of bar 
gaining power between employers and in 
dividual 
and (2) that low wage rates are detrimental 
to the This is the lan 
guage of the act: 


Labor Relations Act itself 


reasons for distinguishing be 


businessmen to 
raise wages: 


employees depresses wage rates, 


national economy 


“The inequality of bargaining power be 
tween employees who do not possess full 
freedom of association or actual liberty of 
contract, and employers who are organized in 
the corporate or other forms of ownership as 
sociation substantially burdens and affects the 
flow of commerce, 
recurrent business depressicns, by depres 


and tends to aggravate 
sing wage rates and the purchasing power 
of wage earriers in industry and by prevent 
ing the stabilization of competitive 
rates and 
between industries.” 


wage 


working conditions within and 


It was re-enacted without change in the 
Taft-Hartley Act (1947). 

There are the most obvious social reasons 
for distinguishing between the purchase and 
sale of commodities and the employment of 
workers. The owner of a commodity is not 
selling an object that is part of himself. He 
is selling property. If he is not satisfied 
with the price he is offered, he can generally 
withhold its sale until a better price is of- 
But the worker is not selling a com- 

He is selling a part of hirnself—his 
skill, strength and energy. The value 
of his labor, if withheld from the market, is 
lost and irrecoverable. The individual worker 
to withdraw his 


fered. 
modity 
own 


generally has no power 


labor from the market for any length of 


time. He, absent a union, is at the mercy of 


the buyer—that is, the employer 





2 Statement submitted to the Attorney Gen- 
eral’s National Committee to Study the Anti- 
trust Laws. 
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We must grow, this trade union 
movement, with the nation, but we 
must grow with a right way. Let us 
organize the unorganized. Let us not 
waste our time and our efforts trying 
to reorganize those who are already 
organized. —George Meany 





the fact that in the ab- 
sence of collective bargaining, the buyers 
(the employers) arbitrarily quote the wag 
The workers have little alternative but to 
accept whatever is offered. They must eat, 
every day, and they have nm f 


This is shown by 


way of recov- 


ering lost wages. 

Workers into unions for the 
same reasons that farmers combine into co- 
operatives. Our government not only ex- 
empts both unions and cooperatives from 
the charge of restraint of trade but has en- 
couraged their growth as in the public in- 
terest. Further, because of the inferior 
bargaining power in the market place of 
both the farmer and the worker when they 
stand alone, Congress has prescribed mini- 
mum wages and provided minimum farm 
price supports for the protection of workers 
and farmers. Congress rightly considers 
that the national welfare demands 
guards for both workers and farmers against 
the impact of “pure” competition. 


combine 


safe- 


Perhaps no one has better described the 
feeble position of the individual worker 
vis-a-vis his employer than did Chief Jus- 
tice Hughes in NLRB v. Jones & Laughlin 
Steel Corporation, 1 Lapor Cases § 17,017, 
301 U. S. 1, 33 (1937). He said: 


“Long ago we stated the reason for labor 
organizations. We said that they were or- 
ganized out of the necessities of the situa- 
tion; that a single employee was helpless in 
dealing with an employer; that he was de- 
pendent ordinarily on his daily wage for the 
maintenance of himself and family; that, if 
the employer refused to pay him the wages 
that he thought fair, he was nevertheless 
unable to leave the employ and resist ar- 
bitrary and unfair treatment; that union was 
essential to give laborers opportunity to 
deal on an equality with their employer.” 

Even if the 
power 


laborer: had a withholding 
equal to that of his employer he 
would generally, in the absence of labor or- 
ganizations, have little knowledge of the 
market value of his labor. The prevailing 
price of steel is known to buyers and sellers 
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all over the country, but the price of labor, 


easily be 
work. 


in the 


the current wage rate, cannot 


known to an individual 
Further, workers cannot ship themselves, 


searching for 


way that manufacturers can ship commodities, 
to whatever place offers the highest wage 
Workers cannot 
ilies to places w here 
then and 
time there is a shift in the 


move their homes and fam 


wages are higher and 


remove retransport them every 


market for labor 


of the consid- 
erations which have led responsible 
that there 
such a thing as a free market for labor. In 
the workers 
had no bargaining power. They 
pletely subject to the domination of the em 
ployers. There was not free competition but 


These are but a few many 
econo- 
mists to was 


recognize neve! 


absence of unions, normally 


were com 


a genuine monopoly on the part of employ- 
ers, who could dictate the price at which 
labor was paid and who were not restricted, 
broad sense, by market 


except in a very 


conditions. 


Judges, legislators, economists and politi- 


have recognized, there fore, 
that the ordinary concepts of monopoly do 


not apply when we are talking about agree 


cal scientists 


ments between laboring men to protect their 
This 
recognition is embodied in the decisions and 
the statutes to which | 


wages and their working conditions 


have referred. 


Unless this basic position is to be changed, 
then the question which [| put 
If there is a “labor monopoly,” then 
the objective must be to restore competition, 
and, if so, competition between whom? If 
competition between workingmen to see who 
will work for the lowest wage is the ideal, 
then in the view of those who believe in this 
ideal, all labor unions should be eliminated 
Perhaps this is the underlying objective of 
those who cry “labor monopoly,” but I have 


before re- 
mains. 


avowed 
con- 


never seen this objective openly 
Unless this is the objective, antitrust 
cepts are not properly applicable to 
unions, 


labor 


I concede that the labor monopoly charge 
is usually not made against all 
Unions are proper, and perhaps desirable, it 
is said, but 


unions 


some unions have become so 
large that they exercise improper monopoly 
Again, I ask this question: What 
competition is it that “bad 


suppress and which those who use 


powers. 
kind of 
unions” 


these 


the monopoly epithet wish to preserve or to 
create? Is it, perhaps, competition between 
unions to see which will agree to 
supply labor at a lower rate? Or, is the 
competition be achieved by 
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union 


which is to 





eliminating “labor monopcly” competition 
employers in the sale of their 
based on a difference in labor 


between 
products 


costs 

Neither of these objectives will, I submit, 
stand the test of careful scrutiny. No one, 
I think, really proposes to establish an eco- 
nomic system under which unions would 
compete with each other to supply labor at 
the lowest possible cost. Nor do I believe 
that any responsible social critic believes 
that competition among manufacturers should 
be carried on, not on the basis of their rela- 
tive efficiency or ability to produce what the 
consumer demands, but on their ability to 
obtain labor at the lowest possible rates. 
The social advantage of competition is that 
it rewards the most efficient producer and 
thus insures the optimum use of our eco- 
nomic resources. This result is not achieved 
by creating a situation in which manufac- 
turers compete on the basis of who has the 
weakest union, 


The monopoly concept, in sum, is just 
inapplicable to labor unions because unions 
do not, as a general rule, suppress a kind of 
competition which our economic and social 
system regards as desirable. (Cases in which 
unions combine with employers to restrain 
competition in the sale of commodities are, 


and should be, subject to the antitrust laws. 
However, these rare situations are almost 
never the context in which the “labor mo- 
nopoly” charge is made.) 


The truth is that those who talk about 
“labor mononoly” are not really concerned 
with competition or its negative counterpart, 
Their real concern is that in 
their view unions are too strong. What 
they want to do is not to restore competi- 
tion, or el‘minate monopoly, but simply to 
weaken unions, or those unions which they 
think are too strong. 


The charge that too 
strong, while not properly a labor monopoly 
charge, is itself erroneous. I do not think 
that on any measure of the relative bargain- 
ing power of American employers and 
American labor unions it can be said that 
the bargaining power of the unions is su- 
perior to that of the employers. Whether 
we measure the strength of unions and em- 
ployers by their assets, or by the results 
which they have been able to achieve, the 
result of the comparison must be that there 
is no truth to the charge of overweaning 
labor power. 


monopoly. 


labor unions are 


Certainly the assets of the United Steel- 
workers of America, of approximately $20 
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million, cannot be compared with the assets 
of a single corporation like the United States 
Steel Corporation, with assets of $3 billion. 


The results of the 
which have been made between 
unions and American employers do not sup- 
port the charge that the unions have over- 
power Surely no 


bargains 
American 


economic 


whelming economic 
responsible economist has charged that in 
recent years there has been an unjustly high 
distribution of wages to workers as against 
the distribution of profits to industry 


I must concede, of course, that situations 
can exist where the comparative bargaining 
strengths of unions and employers are not 
weak unions and 

There are situa- 


in balance. There are 
there are strong unions 
tions in which a labor surplus exists, union 
loyalty is small or divided, and the market 
is such that the employer can afford to do 
without production for a period of time 
There are also situations where the opposite 
is true. Economic injury can occur when 
too great bargaining power exists on either 
side. But I think it is one of the essentiais 
of our free economic system that we do not 
redress 


have governmental interference to 


every individual instance of economic dis 
equilibrium so long as there is no 
pattern of imbalance. Otherwise, in fairness, 


measures would have to be taken to build 


general 


up the bargaining power of each weak union, 
and to reduce the bargaining power of the 
employer with which it well as 
to reduce the “monopoly” 
unions. 


deals, as 


power of strong 


The real question is whether it can be 
said that, on the whole, labor exercises too 
great visa-a-vis the em- 
ployers. If I make a 
general assessment of the relative bargain- 
ing strength of American unions and Ameri 
can employers, I would unhesitatingly say that 
in looking at the total picture, the greater 
strength is still on the side of the employers. 
After all, only a minority of all wage earn- 
ers are organized and many of them are 
organized in unions which cannot begin to 
match the economic power of the employers. 
Sut, whether I am right on this or not, it is 
certainly true that the American industrial 
scene is not one in which poor, downtrod- 
den, profitless business enterprises have 
every last penny extracted from them by 
powerful labor unions. Wage and profit 
statistics certainly do not paint such a pic- 
ture for the economy as a whole. Nor do 
they show such a condition in the particular 
industries in which the large unions, which 
are usually denounced as monopolies, exist 
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econ ymic power 


were compelled to 





I conclude, then, that taken either liter- 
ally or figuratively, the “labor monopoly” 
charge against individual American unions 
is false. 


Monopoly Charge 
Against the AFL-CIO Merger 


Even if there were some measure of truth 
in the claim that particular American unions 
are monopolies—and there is none—the 
charge that the merger of the AFL and the 
CIO will create a new monopoly or increase 
existing monopoly power would be false 
Once it is understood that this merger is a 
merger of two labor federations, and not of 
individual unions, it is immediately apparent 
that the “labor monopoly” concept can have 
no application to it. 


If we falsely assume that the standards 
of competition v. monopoly were applicable 
to unions, then the merger of two unions 
might raise a question of “labor monopoly.” 
3ut, wholly apart from the inapplicability of 
the standard, there can be no question of 
“labor monopoly” with respect to the AFL- 
CIO merger because neither the AFL nor 
the CIO was itself a union. Each was a 
federation of independent, autonomous unions 
—unions which handled their own collective 
bargaining programs without interference or 
control by the federation. Merger between 
the AFL and CIO did not create “one big 
union” but only a single federation of auton- 
omous unions in place of the two such pre- 
existing federations. 


This point was very well stated in a re- 
cent speech before the National Industrial 
Conference Board by Walter Gordon Mer- 
ritt, the dean of the labor bar, on the em- 
ployer side. He said: 


“From every viewpoint it is rather ridicu- 
lous to call an organization of 15,000,000 
men and women—engaged in various occu- 
pations from steel girders to cosmetics, from 
airplanes to tobacco—a monopoly, and par- 
ticularly where the merged organization is 
not operating on the firing line to fix terms 
of employment.” 

Mr. Merritt went on to say that there 
would be no cry of monopoly if the NAM 
and the Chamber of Commerce merged, and 
that there is no more basis for such an out- 
cry with respect to the AFL-CIO merger. 


Merger of competing business enterprises 


naturally gives rise to the question of 
whether one effect of that merger will not 
be to subject the market in which the 
merged corporation operates to monopoly 
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control. If the major auto companies merged, 
for example, there would be a real danger 
that, freed of the constant pressure of com- 
petition, the merged company would cease 
to offer the best product it could at the 
price, and the result would be the exploita- 
tion of the public for the benefit of the 
stockholders. The merger between the AFL 
and the CIO would be subject to similar 
analysis if the AFL and the CIO had been 
organizations engaged in competition with 
each other to supply labor at the lowest 
possible price. If that kind of competition 
were desirable, and if the AFL and CIO 
had been organizations engaged in that 
kind of competition, then the fears en- 
gendered by the merger of business enter- 
prises might properly be aroused by the 
merger between the AFL and the CIO. 
3ut, since this is surely not the case, I can 
only conclude that the “labor monopoly” 
fear, in connection with the AFL-CIO mer- 
ger, arises largely from the unthinking ap- 
plication of unrelated concepts, stimulated 
only by the use of the word “merger” in 
both cases. 


Even if the monopoly charge is taken in 
the less literal sense as simply a charge that 
certain unions are too strong in comparison 
with the employers with which they deal, 
and hence should be weakened or broken 
up, it has no relationship to the AFL- 
CIO merger. The terms of the bargains 
reached in any particular industry between 
the employers and the particular union or 
unions concerned have not in the past been 
dependent upon whether the union is affili- 
ated with the AFL or the CIO. Nor will 
they be affected directly by the fact that 
there has been a merger between the two 
federations. 


It is my hope and belief that, by virtue 
of the merger, the American labor move- 
ment will as a whole become stronger. 
However, that will result primarily from the 
increase in organization in fields and areas 
where unions do not exist or are extremely 
weak, and from the potential for unified 
action in fields other than collective bar- 
gaining which will be afiorded by the new 
federation, not from any direct effect which 
the merger will have on collective bargain- 
ing by the larger established unions. 


I conclude, then, that the “labor monop- 
oly” charge, which has been leveled against 
the AFL-CIO merger is completely with- 
out merit. The autonomous unions which 
make up the federation are not themselves 
properly charged with being monopolies, 
whether that charge is treated literally, as 
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a charge that they suppress desirable com- 
petition, or figuratively, as a charge that 
they are too strong in their relationships 
with employers. Even if there were some 
truth in the claim that particular unions in the 
AFL or CIO were monopolies, the AFL- 
CIO merger could not properly be charac- 
terized as increasing their monopoly power 
because it is not a merger of unions, but of 
federations. 


Boycotts, Jurisdictional Disputes, 
Featherbedding 


Thus far I have dealt with the charge of 
labor monopoly, first, as applied to in- 
dividual unions and, second, as applied to 
the recent AFL-CIO merger. I should like 
to turn now to the question of whether such 
union practices as boycotts, jurisdictional 
strikes and featherbedding should be dealt 
with in the antitrust laws. 

There was a time when the Sherman Act 
and, before that, federal common law (that 
was before Erie Railroad v. Tompkins) con- 
cepts of restraint of trade were applied to 
union activities of this sort. I have already 
noted that after the decision in Comson- 
wealth v. Hunt, cited above, the courts usually 
held that the formation of a union was not 
itself an illegal restraint of trade, and that 
the concerted use by workers of legitimate 
means, such as a peaceful strike, to attain 
legitimate ends, such as higher wages, was 
permissible. The courts themselves under- 
took, however, to decide what ends or 
means were “legitimate.” Secondary strikes, 
boycotts (whether primary or secondary), 
and violence in connection with labor dis- 
putes were usually held to be illegal re- 
straints of trade on the ground that they 
employed improper means. That 
state of the common the 
Sherman Act was passed in 1890. 
ute was supposedly aimed 
industrial monopolies in the steel, oil, to- 
bacco, sugar, packing and other industries. 
It is doubtful that it was ever intended by 
Congress to apply at all to the activities of 
(apart from union collusion 
with employers). The Supreme Court ulti- 
mately held, however, in 1908, and this his- 
tory beginning with the enactment of the 
Sherman Act is well summarized in the 
Report of the Attorney General’s Com- 
mittee (pages 294 and following), that 
the Sherman Act did in effect embody the 
common law doctrine with respect to the 
legality of union activities, In that leading 
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was the 
time 
That stat- 
at the growing 


law at the 


labor unions 


case, Loewe v. Lawlor, 208 U. S. 274, other- 
wise known as the Danbury Hatters case, the 
Court held that union instigation of a nation- 
wide consumers’ boycott of nonunion-made 
hats violated the Sherman Act, presumably 
because the means—the boycott—was not 
“legitimate.” 


In apparent response to this decision,” 
as the committee’s report puts it, Congress, 
when it passed the Clayton Act in 1914, 
sought to exclude certain union activities 
from the reach of antitrust laws. As already 
noted, Section 6 of that act declared that 
“the labor of a human being is not a com- 
modity or article of commerce.” This pro- 
vision was supplemented by a provision in 
Section 20 of the Clayton Act barring issu- 
ance of injunctions by the federal courts 
against strikes, boycotts or picketing “in any 
case between an employer and employees, 
or between employers and employees, or 
between employers, or between persons em- 
ployed and seeking employment, 
involving, or growing out of, a dispute con- 
cerning terms or conditions of employment.” 


persons 


Section 20 concluded with this proviso: 


“ 


nor shall any of the acts specified in 


this paragraph be considered or held to be 
violations of any law of the United States.” 


Despite this broad language, the Supreme 
Court held, in Duplex Printing Press Com- 
pany v. Deering, 254 U. S. 443 (1921), that 
Section 20 prohibited injunctions only in 
disputes between an employer and his own 
employees; and under this construction, the 
federal continued to 
ary strikes and boycotts until the enactment 
of the Norris-LaGuardia Act in 1932. This 
statute, as the committee report states (page 
296), was “a partial reaction to the Duplex” 
In the Norris-LaGuardia Act, “labor 
to include 


courts enjoin second- 


case 


dispute” is defined “any contro- 


versy concerning terms or conditions of 
employment 
not the disputants stand in the 


relation of employer and employee.” 


regardless of whether or 
proximate 


The Norris-LaGuardia Act regulated, and 
greatly restricted the issuance of, labor in- 
junctions in the federal courts, though gov- 
ernment-sought injunctions were later (1947) 
partially restored by the Taft-Hartley Act. 
In U. S. v. Hutcheson, 3 Lapor Cases § 51,110, 
312 U. S. 219 (1941), the Supreme Court 
held that by the passage of the Norris-La- 
Guardia Act, Congress had in effect over- 
ruled the construction given Section 20 of 
the Clayton Act in the Duplex Printing case. 
Accordingly, the Court ruled that the types 
of union activities enumerated in Section 20 
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decekse 


of the Clayton Act were legalized by the 
Norris-LaGuardia Act, and removed from 
the scope of the Sherman .Act. 


Such organizations as the NAM and the 
Chamber of Commerce have never ceased 
to bewail the Hutcheson case and wildly to 
exaggerate its consequences. In the state- 
ment it filed with the Attorney General’s 
committee, for example, the NAM declared 
that by this decision “labor organizations 
were granted a monopoly power unequaled 
in any other segment of our economy.” 


Actually, of course, the Hutcheson decision 
has no bearing on the labor monopoly issue. 
It relates only to whether particular types 
of union practices, such as boycotts, are to 
be dealt with under the antitrust laws. To 
bring back the golden age of legal doctrine 
for which the NAM and the Chamber of 
Commerce nostalgically yearn, it would not 
be enough to reverse the Hutcheson decision; 
that would contribute little, if anything, to- 
ward their objective. For, as Justice Stone 
noted in the Apex case (310 U. S. 469, 502) : 


“A combination of employees necessarily 
restrains competition among themselves in 
the sale of their services to the employer; 
yet such a combination was not considered 
an illegal restraint of trade at common law 
when the Sherman Act was adopted... .” 


What these organizations want is the re- 
versal of Commonwealth v. Hunt, cited above, 
and the establishment of a doctrine that a 
combination of workers larger than the em- 
ployees of a particular plant is per se ille- 
gal. Not even the NAM and Chamber of 
Commerce want to admit that they wish to 
revert to pre-1840 law. It looks more rea- 
sonable to attack a decision handed down 
by the “New Deal” Supreme Court; thus, 
in their labor monopoly speeches these or- 
ganizations continue to complain about the 
Hutcheson case, although it has little to do 
with the issue. 


Even as respects secondary boycotts, 
jurisdictiona! disputes, etc., the Hutcheson 
decision now is, or should be, a dead issue, 
for in 1947, in the Taft-Hartley Act, Con- 
gress teinstituted federal regulation of cer- 
tain of these practices. That act proscribes 
as unfair labor practices certain types of sec- 
ondary strikes and boycotts and jurisdic- 
tional strikes, and it even provides for Labor 
Board adjudication of the issues underlying 
jurisdictional strikes, though this latter pro- 
has not in practice amounted to 
much, The Taft-Hartley Act also under- 


takes to proscribe what employers call 


vision 
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featherbedding, and what unions call the 
stretch-out or speed-up. That act even de- 
clares it to be an unfair labor practice for a 
union “to restrain or coerce” strike breakers 
who wish to work. Finally, this act requires 
that the general counsel of the Labor Board 
seek a preliminary injunction—which may 
be granted in advance of any hearing—in 
every secondary boycott case. It is a doubt- 
ful question whether, since the enactment of 
the Taft-Hartley Act, unions are any better 
off vis-a-vis secondary boycotts, etc., than 
they were in the period before the Hutcheson 
decision. 

I do not propose to discuss the merits of 
the Taft-Hartley provisions on secondary 
boycotts, jurisdictional strikes, etc. Cer- 
tainly, however, I do not want to leave any 
impression that I regard them as fair or 
just or acceptable. On the contrary, I think 
that the act’s substantive provisions on these 
subjects are harsh and oppressive, and that 
procedural requirement of mandatory in- 
junctions in boycott cases is nothing short 
of outrageous. For those interested in my 
extended views on this subject, I refer them 
to my testimony before the Congressional 
committees which have considered Taft- 
Hartley revision. 

The point I do wish to make, however, is 
that since these particular union practices 
which, before the Hutcheson case, were dealt 
with under the Sherman Act, are now regu- 
lated in detail by the Taft-Hartley Act, 
there is no present occasion for considering 
them in connection with the antitrust laws 
If the NAM and the Chamber of Commerce 
claim, as they do, that the Taft-Hartley pro- 
visions are not sufficiently restrictive upon 
unions they can, as they have, urge Congress 
that they be made more restrictive. If 
unions, and to a certain extent President 
think, as that the 
Taft-Hartley provisions are unduly 
urge 
liber- 


Eisenhower, they do, 
present 
restrictive they they have, 
that 

Sut I submit that in any event these 
should be dealt the 


of labor relations, as part of a labor rela- 


can, as 
Congress they be repealed o: 
alized. 
issues with in context 
tions act, and not under the general provi- 


visions of the antitrust laws. 


I do not think I need labor the point why 
I believe that a specific labor relations code 
administered by a board at least theoreti- 
cally expert is preferable to a general stat- 
ute enacted with primary, if not sole, reference 
to business practices, and administered by 
the federal courts. I, at least, have no de- 
sire to return to the days when, in the lan- 
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guage of Justice Brandeis’ dissent in the 
Duplex case, union conduct “became action- 
able when done for a purpose which a judge 


considered socially and economically harm- 
ful and therefore branded as malicious and 


unlawful.” [The End] 





Unions and the Antitrust Laws 





Lambert H. Miller, general counsel, 
National Association of Manufactur- 
ers, explains the views of business 





WENTY-ONE years ago the Wagner 

Act became law, and for 12 years it 
served as the basic natioral with 
respect to organized labor. 


The Wagner Act was hailed by union 
leaders as their “charter of freedom.” How- 
ever, it was more than that; coupled with 
the Norris-LaGuardia and Clayton Acts, 
the freedom to organize into labor unions 
and to compel collective bargaining became 
a license to lawlessness, so long, of course, 
as unions acted “in their own self-interest.” 
(U. S. v. Hutcheson, 3 Lapor Cases § 51,110, 
312 U. S. 219 (1941).) 


In 1947 the Taft-Hartley amendments to 
the Wagner Act placed a few modest re- 
strictions on certain types of union activities 
Despite outrageous distortion and misrepre- 
sentation to the contrary, these amendments 
were designed for the most part to protect 
the rights of individual employees against 
arbitrary and unlawful union practices.’ 
The basic “charter of freedom” was still 
there and unions have continued to grow 
and prosper. 


policy 


Certainly the outward, physical evidences 
of union prosperity are everywhere apparent. 
The impressive array of new union office 
buildings in Washington; the ownership of 
banks, real estate, insurance companies; the 
vast financial resources available for inter- 
union loans, strike benefits and political 
purposes—all bear testimony to the fact 
that unions are now “big business.” 


The only point in this brief review of 
history is to re-emphasize that labor unions 
are not the weak and exploited victims of 
massive corporate that they 
are still seeking to portray themselves to be. 
very real 
During the past 


conspiracies 


Labor unions have, in a sense, 
attained their “majority.” 
21 years they have come of age, and with 
that exalted status must come responsibility. 
The rules for juveniles, with their exemp- 
recognition of immaturity, 
Unions must be held to 
accountability as 


tions mn can no 
longer be applied. 
the same standards of 
every other adult citizen, group, organiza- 
tion or association in the country 

In order that we all start from the same 
point in background, it may be useful to 
review in broad outline the development of 
labor union immunity. The Sherman Act 
outlaws “every contract, combination in the 
form of trust or otherwise, or conspiracy 
or commerce among 
The earlier cases’ in- 


in restraint of trade 
the several 
volving labor restraints against manufacture 
or production established the test that for 
such restraints to be within the Sherman 
Act they must be “direct.” In order for a 
restraint to be “direct” it was necessary to 
show that the with the 
“intent” to restrain interstate trade, or the 
nature of the acts must have been such 
that their “necessary effect” was to restrain 


” 
States. 


acts were done 


such trade. 


To this point, it was evident that while 
an ordinary strike in a mine or manufac- 
turing plant would not constitute an unlaw- 


ful restraint, such strikes would become 
unlawful if their effect was to monopolize 
the 
volving labor restraints after transportation 


had (boycotts, etc.), the intent to 


supply or control price. In cases in- 


ended 





*The Nineteenth Annual Report of the Na- 
tional Labor Relations Board for the fiscal year 
ended June 30, 1954, shows that individual 
employees filed 872 unfair labor practice charges 
against unions during the year as compared 
with 563 the previous year, an increase of 55 
per cent. It also shows that a total of 1,592 
charges weie filed against unions during the 
year, of which 872, or 55 per cent, were filed 
by individual employees; 145, or 9 per cent, by 
other unions; and 575, or 36 per cent, by em- 
ployers. More than half of those filed by em- 
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Ployers were in jurisdictional dispute and 
secondary boycott cases in which the employer 
is usually the only party in a position to file 
charges. 

2 Danbury Hatters (Loewe v. Lawlor), 208 
U. S. 274 (1908); Duplex Printing Press Com- 
pany v. Deering, 254 U. S. 443 (1921); First 
Coronado (United Mine Workers v. Coronado 
Coal Company), 259 U. S. 344 (1922); Second 
Coronado (Coronado Coal Company v. United 
Mine Workers), 268 U. S. 295 (1925). 
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restrain trade was presumed to exist from 
the nature of the done and various 
beneficial labor could not be 
pleaded to rebut the intent implied in law. 
(See Duplex Printing Press Company v. 
Deering, cited above.) In the production 
and manufacturing cases, however, local labor 
self-advancement would be per se accepted 
as the motive for labor’s actions and the 
intent to restrain trade must be shown by 
direct proof or necessary consequences, rather 
than by implication. 


acts 
objectives 


The foregoing conclusions and standards 
for testing organized labor’s liability under 
the Sherman Act were developed under the 
constitutional concepts of the commerce 
clause, embodied in decisions like Hammer 
v. Dagenhart, 247 U. S. 251, tnat manufac- 
ture or mining is not commerce “nor does 
the fact that these things are to be after- 
wards shipped or used in interstate com- 
merce make their production a part thereof.” 
Therefore, it seems clear that the standards 


established under the early cases were 


entirely consonant with the then-established 
concept of the commerce power. More par- 
ticularly, however, the decisions served to 


deter nation-wide concerted activities and 
to localize disputes between employers and 
employees. Finally, by referring to “intent,” 
“effect,” “consequence” and “direct and in- 
direct restraints,” the decisions implied the 
application of the “rule of reason” to labor 
cases. It therefore, that -had the 
Court continued under a “rule of reason” 
to apply the test of “intent” or “necessary 
effect,” the Sherman Act today might be 
sufficient to cope with the nation-wide com- 
binations of labor organizations which largely 
dominate and control our basic industries. 


seems, 


Before considering the decisions granting 
jabor organizations almost complete im- 
munity from the antitrust laws, it should 
be noted that court decisions upholding 
labor legislation resulted in vastly expanded 
application of the Congressional power under 
the commerce clause of the Constitution. 
Thus, the Wagner Act was held to apply 
to the labor relations of employers engaged 
solely in manufacturing or production (NLRB 
v. Jones & Laughlin Steel Corporation, 1 
Lapor Cases § 17,017, 301 U. S. 1). In U.S 
v. Darby, 3 Lasor Cases § 51,108, 312 UV. S. 
100, the Supreme Court upheld the con- 
stitutionality of the Fair Labor Standards 
Act and expressly overruled Hammer v 
Dagenhart, which had held that manufac- 
turing was not commerce. While the Court 
was thus broadening the commerce power, 
it was almost simultaneously narrowing the 
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Sherman Act as its application had been 
developed with respect to monopolistic prac- 
tices of labor organizations, but now on a 
different theory from the original issue of 
federal jurisdiction. 

In the Duplex and Bedford Cut Stone 
(274 U. S. 37) cases, it was held that the 
prohibition of Section 6 of the Clayton Act 
did not extend to iilegal combinations or 
conspiracies in restraint of trade, which the 
concerted action taken by the labor unions 
in those cases was held to be. Those cases 
also held that the restrictions against in- 
junctions contained in Section 20 of the 
Clayton Act applied only to actual dis- 
putes between an employer and his em- 
ployees and did not extend to acts of labor 
unions boycotting the product of an em- 
ployer by whom they were not employed. 

The first important change in construc- 
tion came in Apex Hosiery Company v 
Leader, 2 Lapor Cases ¥ 17,063, 310 U. S. 
469 (1940), a treble damage action brought 
under the Sherman Act by a silk hosiery 
manufacturer against a labor union which 
had staged a violent and destructive “sit- 
down” strike in the plant. Production was 
halted for three months and, on three dif- 
ferent occasions, the employees refused to 
allow transportation out of the plant of 
completed articles to fill existing orders to 
customers in other states. 
that the older 

constitutional 


plaintiff contended 
had been decided on 
grounds now eliminated by the decisions 
under the Wagner Act. The union argued 
that organized labor should be held com- 
exempt from the antitrust laws. 
Judgment was entered for the manufac- 
turer in district court, but the court of 
appeals reversed on the grounds (1) that 
the amount of interstate commerce restrained 
was not substantial and (2) that the evi- 
dence failed to show an intent to restrain 
commerce. 


The 


cases 


pletely 


The Supreme Court upheld the court of 
appeals, but on different grounds. It ac- 
that the Sherman Act was 
applicable to labor “to some extent not 
defined,” and that the intent to restrain 
interstate commerce could be inferred from 
the defendant’s conduct. It also pointed out 
that it “is the nature of the restraint and 
its effect on interstate commerce and not 
the amount of the commerce which are the 


knowledged 


tests of violation.” 

The Court made it clear that Congress 
had constitutional power to reach the union 
conduct in question, but held that Congress 
had intended only to reach such restraints 
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as affected price and competition. In this 
regard, the Court concluded, the Congres- 
sional end “was the prevention of restraints 
to free competition in business and commer- 
cial transactions 


Even under the law as narrowed in the 
Apex Hosiery case, the Sherman Act might 
have been adequate to cope with nation- 
wide work stoppages but the decision in 
U. S. v. Hutcheson, cited above, removed 
even that possibility. 


The Hutcheson case involved a jurisdic- 
tional dispute between two unions which 
completely paralyzed the business of several 
interstate employers. Action was brought 
by the United States, charging a criminal 
combination and conspiracy in violation of 
the Sherman Act. 


The Supreme Court pointed out that the 
effect of the Norris-LaGuardia Act was to 
remove the fetters from trade union ac- 
tivities by narrowing the circumstances un- 
der which injunctions could issue in labor 
disputes. It also said that the Sherman 
Act, Section 20 of the Clayton Act, and the 
Norris-LaGuardia Act must be read to- 
gether in order to determine whether labor 
union conduct violates the antitrust laws 
The Court then held that the purpose of 
the Norris-LaGuardia Act was to relieve 
labor organizations of either civil or crimi- 
nal liability under the antitrust laws. Thus 
it stated in that now famous language of 
Mr. Justice Frankfurter: 


“So long as a union acts in its self- 
interest and does not combine with non- 
labor groups, the licit and the illicit under 
§ 20 are not to be distinguished by any 
judgment regarding the wisdom or un- 
wisdom, the rightness or wrongness, the 
selfishness or unselfishness of the end of 
which the particular union activities are 
the means.” 


The fair inference from that statement is 
that labor organizations are entirely ex- 
empted from the Sherman Act except where 
they combine with “non-labor groups.” In 
Allen-Bradley Company v. Local 3, IBEW, 
9 Lasor Cases § 51,213, 325 U. S. 797 
(1945), the Court found that a labor union 
had combined with employers and there- 
fore was subject to the Sherman Act. It 
stated: 





American freedom has demanded 
the strengthening of a labor move- 
ment and the climax of its develop- 
ment is marked in this [AFL-CIO] 
merger convention.—Dr. Eugene C. 
Blake, president, National Council of 
Churches of Christ in the U. S. A. 





“Our holding means that the same labor 
union activities may or may not be in vio- 
lation of the Sherman Act, dependent upon 
whether the union acts alone or in com- 
bination with business groups.” 


The Court also recognized the fact that 
some labor union activities do actually re- 
strain trade but that such restraints were 
“congressionally permitted.” It said, in 
part: 


“Thus, these congressionally permitted union 
activities may restrain trade in and of them- 
There is no denying the fact that 
them do so, both directly and 
” (Italics supplied.) 


selves. 
many of 
indirectly. 

These “congressionally permitted union 
activities” came “full circle,” according to 
Mr. Justice Jackson, dissenting in Hunt v 
Crumboch, 325 U. S. 821 (1945). There the 
Court held that a labor organization could 
freely exercise its monopoly power to elimi- 
nate a small business from economic com- 
petition. Justice Jackson stated: 


“This Court now sustains the claim of a 
union to the right to deny participation in 
the economic world to an employer simply 
because the union dislikes him. This Court 
permits to employees the same arbitrary 
dominance over the economic sphere which 
they control that labor so long, so bitterly 
and so rightly asserted should belong to 
no man.” 


It is apparent from this brief analysis 
that the earlier decisions did not consider 


organized labor’s restraints on local 
duction or manufacturing as illegal under 
the Act. These did 


serve, however, to localize labor disputes 


pro- 


Sherman decisions 
and thus minimize nation-wide work stop- 
pages. At the same time, the Court was 
apparently developing a “rule of reason” 





3In Leather Workers, 265 U. S. 457, Q71 
(1924), the Court held that the interruption of 
interstate shipments resulting from a _ local 
factory strike aimed at compelling the employer 
to yield to union demands was not deemed to 
come within the sweep of the Sherman Act. 
Otherwise, it said, the ‘‘natural, logical and 
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inevitable result will be that every strike in 
every industry or even in any single factory 
will be within the Sherman Act and subject to 
federal jurisdiction provided any appreciable 
amount of its product enters into interstate 
commerce.’’ 
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for application of the antitrust laws to or- 
Hence, if the Court had 
continued to apply the criteria employed in 
such decisions, it is evident that the Sher- 
man Act would not have been applicable 
to a local labor dispute between an indi- 
vidual employer and his employees, but 
might have been effective in deterring 
nation-wide work precipitated 
by a combination of local acting 
through an international labor organization. 


ganized labor. 


stoppages 
unions 


It is clear, however, that the law now 
permits a combination of labor unions to 
engage in activities which not only run 
counter to the basic policies of the anti- 
trust laws but which are completely unrelated 
organized 


to the legitimate objectives of 


labor. 

Now what does this immunity mean in 
recognition that labor 
unions have come of age? For one thing, 
it means that rules of conduct governing 
other segments of our economic life are 
inapplicable to organized labor. It means 
double standard for appli- 
antitrust laws—shocking as 


light of realistic 


exists a 
our 


there 
cation of 


this may be to our concepts of equal justice 


under law. 


This double standard can be illustrated 
and pointed up by brief reference to in- 
stances where activities of businessmen have 
been proscribed, whereas analogous con- 
duct by labor unions has been practiced 
with impunity. 

It is clear that group boycotts or con- 
certed refusals by businessmen to deal with 
other businessmen are deemed undue re- 
straints of trade and, whatever their pur- 
pose, will be condemned as violations of 
the Sherman Act. For example, an agree- 
ment by retailers to boycott wholesalers 
who sold directly to consumers has been 
held unlawful (Eastern States Retail Lumber 
Dealers Association v. U. S., 234 U. S. 600 
(1914)). Similarly, an agreement by dress 
manufacturers to boycott retailers who prac- 
ticed “style piracy” by selling copies of 
original designs was held unlawful, despite 
its worthy objective (Fashion Originators 
Guild v. Federal Trade Commission, 312 UV. S. 
457 (1941)). Likewise, it was held unlawful 
for a group of clothing manufacturers to 
agree on their own initiative to give their 
work only to members of their group who 
were in good standing with the Interna- 
tional Ladies’ Garment Workers Association 
(U. S. v. Women’s Sportswear Manufacturers 
Association, 16 Lapor Cases § 65,052, 336 
U. S. 460 (1949)). 
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Unions, however, may freely engage in 


similar activities. For example, the Glaziers’ 
Union has in its bylaws and in its contracts 
a judicially approved prohibition in the 
form of a boycott against the use of pre- 
glazed window that is, glazed 
at the premises of another employer prior 
to installation (Joliet Contractors Associa- 
tion v. NLRB, 22 Lapor Cases § 67,387, 202 
F. (2d) 606 (CA-7, 1953), den., 346 
U. S. 824 (1953)). 


The federal law not 
activities by unions, but also prevents the 
states from effectively regulating them. Thus, 
in a recent case the Supreme Court held 
that the State of Missouri could not enjoin 
union picketing designed to force an em- 
ployer to agree to deal only with unionized 
contractors, even though this would violate 
the state antitrust law. The Court reasoned 
that the federal Labor Management Rela- 
tions Act has pre-empted the field and 
precluded the states from regulating con- 
duct dealt with by the federal act (Weber 
v. Anheuser-Busch, Inc., 27 Lasor CASES 
{ 69,064, 348 U. S. 468). 


sash, sash 


cert. 


only permits such 


Unions have also increased costs and re- 
tarded construction by unreasonably re- 
stricting the use of modern techniques. 
Thus, a labor union in Chicago acted law- 
fully in requiring paving contractors using 
ready-mixed concrete to employ the same 
number of men as would be required in 
mixing concrete by hand (U. S. v. Car- 
rozzo, 4 Laspor Cases $51,119, 313 U. S. 
539). However, in instances where busi- 
nessmen have combined for the purpose of 
suppressing or blocking patented inventions 
or competing technology, their conduct has 
been held unreasonable per se under the 
antitrust statutes (Hartford Empire Com- 
pany v. U. S., 323 U. S. 386). 


Agreements between businessmen, either 
actual or potential competitors, not to com- 
pete in specified territories are held unrea- 
sonable by reason of their character and 
necessary effect on competition. Like price- 
fixing agreements, such arrangements have 
been described as having no purpose “other 
than the elimination of competition” and 
are thus summarily dealt with (Addyston 
Pipe & Steel Company v. U. S., 175 U. S. 
211; Timken Roller Bearing Company v. 
U. S., 341 U. S. 593). 

Unions, however, divide territory and ex- 
clude business competition. Take the example 
of a construction contracting company of 
Richmond, Virginia, which operated under 
an agreement with the AFL Building and 
Construction Trades Council of that city. 
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The company secured a contract for a coal 
preparation plant in Kentucky. When it 
started work, however, the United Con- 
struction Workers, affiliated with United 
Mine Workers, notified the company that 
it was “working in United Mine Workers 
territory” and that its men would have to 
join the United Construction Workers. The 
men declined to join, whereupon the union 
stopped the work by force and drove the 
contractor out of Kentucky (United Con- 
struction Workers v. Laburnum Corporation, 
26 Lapor Cases {§ 68,460, 347 U. S. 656 
(1954) ). 


As regards monopoly power, it is obvious 
that a single firm, or a group of business 
enterprises acting in concert, which possesses 
sufficient economic power to exclude com- 
petitors or to fix market prices, may run 
afoul of Section 2 of the Sherman Act 
(U. S. v. Aluminum Company of America, 
148 F. (2d) 416 (CCA-2, 1945); American 
Tobacco Company v. U. S., 328 U. S. 781 
(1946)). It is fundamental that the exer- 
cise of economic power by a single busi- 
nessman for the purpose of destroying a 
competitor violates the antitrust laws. More- 
over, the actual exclusion of competitors 
by business enterprises is not necessary to 
establish the offense of monopolization. Thus 
the Supreme Court has said that “the ma- 
terial consideration in determining whether 
a monopoly exists is not that prices are 
raised and that competition is actually ex- 
cluded, but that power exists to raise prices 
or to exclude competition when it is de- 
sired to do so.” (American Tobacco Com- 
pany v. U. S., cited above.) 


Unions, however, may and do 
and exercise the same economic power. A 
prime example is the United Mine Workers’ 
successful imposition of the three-day week 
throughout the coal industry in order to 
reduce inventories and “stabilize” produc- 
tion and prices. Here the purpose of con- 
trolling production and the intended effect 
on supplies and prices stand out in clear 
relief, unobscured by any alleged legitimate 
union objectives. Unquestionably, any similar 
action by coal operators would be illegal. 


possess 


The economic power held by some labor 
unions has been used to force business 
enterprises in certain geographical areas to 
use only those products manufactured in 
plants employing members of a particular 
local union. Thus, certain local unions, hy 
building a protective wall for themselves 
around large metropolitan areas, have not 
only created artificially high prices to the 
consumer, but, in addition, their 
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conduct 


from that 
manufactured 
with par- 


resulted in the exclusion area 
of all competing products 
elsewhere. This has been done 
ticular effectiveness in the electrical manu- 
facturing industry. Although such conduct 
was held unlawful in the Allen-Bradley 
case, cited above, on the ground that the 
employers had instigated and joined in the 
conspiracy to restrain trade, unions have 
nevertheless continued unilaterally to ac- 
complish the same objective through coer- 
cion of employers in lieu of cooperation 
with them. By threats of strikes, slow- 
downs, and faulty installation, and by re- 
fusal to furnish electricians from the tightly 
controlled pool of workers, the electrical 
unions still dictate what materials and 
equipment may be used, and prevent use of 
that which is unacceptable to them. (State- 
ment of National Electrical Manufacturers 
Association before the House Labor Com- 
mittee, record of 1953 hearings on LMRA, 
Part 6, page 2218.) 

These examples do not spell out a precise 
definition of monopoly. They do, however, 
indicate the existence of monopoly power 
as that term has been defined through a series 
of court decisions dealing with monopolistic 
practices engaged in by business organiza- 
tions and which have been found to violate 
our national policy as established by the 
antitrust laws. 

These examples point to practices which 
can be effectuated only through monopoly 
control, and in the case of labor unions, 
this means monopoly control over the labor 
Such control already exists in our 
coal, 


force. 


dominant basic industries such as 


steel, transportation, automotive and others, 
seen the practical 


have already 


the exercise of that 


and we 


results of power. 


Employers have long been aware of the 
They 


conditions I have broadly outlined. 
have watched with concern the making of 
this record through legislative enactments, 
administrative rulings and court decisions. 
They have watched labor unions attain and 
which with 


use the economic goes 


the ability to paralyze a single plant or an 


power 


entire industry by merely a concerted re- 
They watched the 
principle of collective 


work. have 
generally accepted 
bargaining and traditional trade union ac- 
tivities become distorted and converted into 


fusal to 


“collective demanding” by huge unions func- 


tioning largely as political organizations. 
In this process, employers have also watched 
the diminution of their own individual ability 


to act as a countervailing force to the 
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economic strength frequently pitted against 
them. 


We confronted merger 
of the two dominant labor organizations— 
the AFL and the CIO. Can anyone doubt 
that this multiplies manyfold the oppor- 
tunities for combined action which indi- 
vidual employers, and even the government, 
itself, under present conditions may be 
unable to withstand ? 


are now with a 


the 
ad- 


the constitution of 
federation and it seems 
mirably designed to accomplish the objec- 
tives the avowedly seek. These 
objectives include organizing the unorgan- 
ized—whether employees want it or not is 
of little moment; elimination of dissident 
or “corrupt influences” so that common 
direction and control can be effective; and 
then going after the government, itself, 
through political activity starting at the 
precinct level, a recognition of the fact that 
laws are written at the baliot box. In my 
judgment, the power to achieve these ob- 
jectives is present. 


I have examined 
new merged 


leaders 


In the collective bargaining field, this 
merger will make possible centralized con- 
trol over collective bargaining demands, 
techniques and contracts to a far greater 
degree than in the past. Bargaining strategy 
can be further developed on a nation-wide, 
across-the-board basis, with demands, strikes, 
boycotts and other activities timed and 
co-ordinated not only between employers 
but also between entire industries. It must 
be admitted that this doubtless be 
highly effective to force acceptance of union 
demands and to destroy real collective bar- 
gaining unless effective measures are taken 
to curb this power. At the same time, the 
rights of individual employees are also lost 
sight of, for as labor organizations and 
their increase in size and power, 
the rights of individuals are correspond- 
ingly diminished. 


will 


officials 


Clearly, this merger, in and of itself, does 
not create a monoply. It is equally clear, 
however, that the: monopolistic practices I 
have outlined—already widespread in the 
labor movement—will flourish and spread 
unless some means is found to bring them 
under regulation or control. 


Today the law provides no effective limi- 
tation on the use of the tremendous economic 


strength now centralized in one body. How it 
will be used depends only upon the sense of 
responsibility possessed by leaders of the 
new federation. Even acknowledging the good 
faith and sincere intentions of the leaders 
of this new federation, all history demon- 
strates that unrestrained power never 
goes unused or unabused. Certainly, under 
the Hutcheson decision, the “licit” and the 
““llicit” will not be determined by any 
judicial judgment as to the “rightness or 
wrongness, the selfishness or unselfishness 
of the end of which the particular union 
activities are the means.” 

The concentration of this economic power 
“an opportunity for abuse which is 
not to be ignored.” (U.S. v. Swift & Com- 
pany, 286 U. S. 106.) This concentration of 
power in the hands of a few has also led to 
a widespread feeling that organized labor 
the economic 
existing in the United States today 


creates 


is one of strongest forces 


Washington is very merger-conscious these 
Subcommittees of both the House 
and Senate Judiciary Committees have been 
very active investigating what is termed the 
concentration of economic power. The cur- 
rent investigations are, of course, confined 
to company mergers. Any industrial mer- 
ger bringing together anything even ap- 
proaching the concentration of economic 
and political power as that involved in the 
merger of the AFL and CIO would almost 
certainly come under the scrutiny of the 
Department of Justice, the Federal T'rade 
Commission, and probably Congressional 
investigation as well. 


days 


In the past, Congressional study of union 
activities has been limited to specific abuses 
which were outstanding at the time. Legis- 
lativewise, they have been dealt with on 
this basis, also, and while helpful in some 
degree, they have not dealt broadly with 
the existence of monopoly power or sug- 
gested any possible remedy. 


In my view, the time is long overdue for 
the Congress to make a searching examina- 
tion with a view to determining how and 
to what extent monopolistic practices by 
labor unions should be regulated and con- 
trolled in the public interest.* 


This power is exercised, it should be 
stressed, by the international organization 
—a combination of unions—not by the local 
unions which individually are primarily con- 





*It was enouraging to see that the Report 
of the Attorney General's Committee to Study 
the Antitrust Laws recognizes the existence of a 
problem respecting organized labor under the 
antitrust Jaws and recommends ‘‘some’’ legis- 


The Developing Law 


lation. While the recommendations for legisla- 
tion were limited to areas involving ‘‘market 
contro]’’ or ‘‘commercial restraints,’’ it was, 
I believe, the first time any such public body 
had ever indicated an awareness of the problem. 
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cerned with negotiating mutually satisfac- 
tory terms and conditions of employment 
with an employer. 


It is this combination of labor organiza- 
tions acting as a national or international 
union which poses antitrust analogies and 
which requires antitrust remedies and limi- 
tation. Business concerns, acting alone, may 
lawfully de many things which, if done in 
combination or concert would bring down 
the wrath of antitrust. No one would deny, 
for example, the clear right of an indi- 
vidual steel producer, acting independently, 
to curtail production or raise or lower 
prices for economic reasons. By the same 
token, no one would deny the right of the 
employees of an individual employer to 
strike, as a union, for more favorable work- 
ing conditions. To repeat, it is when unions 
combine or agree or conspire together to 
take joint action that the antitrust philosophy 
against the exercise or concerted economic 
power should apply. Certainly there can 
be no doubt today that the exercise of such 
power as has been witnessed in recent 
years is at least as damaging, if not more 
so, than the same tactics if undertaken by 
business organizations through combina- 
tions or conspiracy. Yet the one is 
hibited while the other is freed of restraint 
and in fact encouraged. 


pro- 


An antitrust approach to organized labor’s 
economic power should not be limited to an 
itemization of particular activities and con 
duct which should be considered violations 
of antitrust law. Rather, the problem should 
attacked at its 


dominance of the 


also be roots—the power 


and national or inter- 


national union over its local constituents 

Normally it is not the activities of a 
single local union dealing with one or more 
which raises 


employers in a community 


antitrust analogies; it is the combination, 


conspiracy, or agreement between several 
or all locais of an international union which 
results in actions adversely and unreason- 
ably affecting the economy. 

Some antitrust lawyers feel it is wrong 
to seek labor 
organizations feel, apparently, that 


to apply antitrust laws to 
They 
if labor abuses are to be dealt with by law, 
they should be dealt with under the labor 
code. In this regard, it should constantly 
be borne in that the antitrust 
of free commerce and trade, 


mind laws 
are the laws 
and that the labor laws are simply laws 
which are designed to establish the “ground 


rules” for the conduct of negotiations be- 
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tween employers and their employees for 


the single broad reaching an 
agreement on terms and conditions of em 
ployment. Thus, it is proper and 
appropriate for specific practices by labor 
dealt 
relations as a means 


purpose of 
entirely 
organizations to be with in the law 
of labor-management 
to bring about a better atmosphere in which 
to conduct the negotiations looking toward 
mutually satisfactory agreement. Such spe 
cification of unwarranted labor conduct would 
be to the law of labor 
Clayton, Robinson-Patman and Federal Trade 
Acts are to the basic antitrust 
would 


relations what the 
Commission 
other 
complement the general in the public interest 


The Sherman 
Act, deal 


monopoly power, whether it be manifested 


law. In words, the specific 


broad philosophy of the 


however, should and must with 


in combinations of employers or in com- 
binations of unions, since in either instance 
it is the 


merely 


free economy of the nation, not 


relations between employers and 


employees, which is threatened or adversely 
affected 

It may be contended that to apply the 
Sherman Act philosophy to f 
organized labor would make it impossible 


activities of 


for unions to bargain collectively and en- 
gage in Such an argument is 
without substance, as is shown by the early 
labor the Sherman Act 


which served to localize disputes but which 


self-heip 


decisions under 


would not have interfered with a national 


policy of encouraging good-faith bargaining 
to eliminating obstructions to 


as a means 


commerce 


It may also be contended that a Sherman 
} 


Act approach to the problem, along the 
lines suggested above, would break up in- 
ternational and national unions. The short 
argument i iat strong 


adoption of 


answer to that 
national unions existed pri 
the compul 


the nation-wide toppagt and 


sive “pattern bargaining” techniques 


International unions are not unlike the 


trade association in 
Moreover, many of their present 
and the 


restraints imposed by them are not 


modern business or 
structure 
“congressionally permitted” 


unlike 


asst ciations 


practic es, 


methods which some _ trade 


adopted in the early days of their growth 


When trade associations engaged in monop- 
olistic activities, the Sherman Act 
used to compel disbandment, but to eliminate 
practices. This 
national 
should guide us in dealing with the monopoly 


[The End] 
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was not 


monopoly policy is con- 


sistent with our traditions; it 


power of organized labor. 





The Cover: 


Industrial Safety .. . 


W ORKMEN’S compensation laws 
have done much to alleviate the financial loss incurred by the 
worker when he suffers an accident at his job. But money 
cannot compensate for the loss of an eye, a digit or a limb. 
They just don’t grow back. The problem is to prevent the 
accident in the first place. Management’s role in accident 
prevention involves the provision of protective aids and of 
preventive guards upon machines. The employees’ role in 
volves the use of these aids. 


fa hl 

I HE WORKER pictured on 
our cover is operating a milling machine in a railroad shop. 
A metal chip flying from the cutting tool could destroy his eye- 
sight in a flash if it were not for the safety goggles he is wear 
ing. His caution is an instance of management and employee 
working together for safety. That continuous progress is being 
made in this field is evidenced by a recent report by the Bureau 
of Labor Statistics of the Department of Labor. 


Injury RATES in manufac- 
turing and nonmanufacturing industries hit new lows in 1954, 
according to the bureau’s latest figures. The average injury- 
frequency rate for manufacturing dropped to 11.9 disabling 
injuries per million employee-hours worked. setting a new low 
for the third year in a row. The 1954 rate was 11 per cent 
below 1953’s previous record of 13.4. In nonmanufacturing 
industries, the construction group hit a new record low for the 
fourth successive year, while telephone communications re 
tained its position as the industry with the lowest injury-fre- 
quency rate—1.0. 

While the frequency rate for accidents may go down, the 
seriousness of the injuries remains about the same. The aver- 
age time charge per disabling work injury—including deaths 
and permanent impairment—for manufacturing was 85 days, a 
reduction of only one day from the previous year. For tempo 
rary disabilities only, the average recovery time was 19 days. 
The standard severity rate (which represents the average 
number of days charged because of disabling injuries per 1,000 
hours worked) was 1.0 in 1954—the lowest on record. 


Photograph by A. Devaney, Inc., New York. 
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